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Calendar No. 1691 


84TH CONGRESS | SENATE } REPORT 
2d Session No. 1665 





PRESCRIBING SEALS FOR BUREAUS AND OFFICES OF THE 
DEPARTMENT OF COMMERCE 


Marcu 19, 1956.—Ordered to be printed 


Mr. MaaNvsoN, from the Committee on Interstate and Foreign 
Commerce, submitted the following 


REPORT 


[To accompany S. 2909] 


The Committee on Interstate and Foreign Commerce, to whom was 
referred the bill S. 2909 to prescribe seals for bureaus and offices of the 
Department of Commerce, and for other purposes, having considered 
the same, report favorably thereon without amendment and recom- 
mend that the bill do pass. 

This bill was introduced at the request of the Secretary of Commerce 
who states that the Commerce Department, in its diverse and wide- 
spread activities, functions through 11 primary organizational units. 
These units, as bureaus and offices of the Department, are regularly 
called upon to certify official documents for use in court and other 
formal proceedings as official departmental documerts. Such papers 
are required to bear the seal of the Department of Commerce as 
authorized by statute (5 U.S. C., sec. 591). 

Because the seal is frequently needed by a unit of the Department 
outside the District of Columbia, this legislation would obviate the 
necessity for a constant exchange of documents between the field and 
the Office of the Secretary. 

The Secretary of Commerce advises that enactment of the bill will 
result in a considerable saving in time and money. 

The Comptroller General has no objection to the proposed legisla- 
tion, nor does the Attorney General, whe pointed oyt that similar 
statutory authority exists for other departments. 

No change would be made in existing law. 
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Calendar No. 1692 


SENATE { REPORT 
__ No. 1666 





2d Session 


TRANSPORTATION ON CANADIAN VESSELS TO AND 
WITHIN ALASKA 


Marca 19, 1956.—Ordered to be printed 


Mr. Maenuson. from the Committee on Interstate and Foreign 
Commerce, submitted the following 


REPORT 


[To accompany S. 3269] 


The Committee on Interstate and Foreign Commerce, to whom was 
referred the bill S. 3269 to provide transportation on Canadian vessels 
between ports in southeastern Alaska, and between Hyder, Alaska, and 
other points in Alaska or the continental United States, either directly 
or via a foreign port, or for any part of the transportation, having 
considered the same, report favorably thereon and recommend that 
the bill do pass. 

The purpose of the bill is to extend for an additional year, until June 
30, 1957, a waiver of the statutory requirements that vessels of the 
United States be used to transport passengers and merchandise 
directly or indirectly between ports of the United States. 

Without such legislation certain points in southeastern Alaska would 
be without scheduled passenger service, and commercial interests at 
Hyder, Alaska, would be without service for passengers or com- 
modities. 

Similar legislation was enacted in May 1955 (Public Law 32, 84th 
Cong.; 69 Stat. 47), but the permission therein granted expires June 
30, 1956. In favorably reporting last year on this bill (S. 948, 84th 
Cong., Ist sess.) this committee recommended passage because of 
the lack of American-flag service to and from the Alaskan ports men- 
tioned in the bill (S. Rept. No. 59, 84th Cong., 1st sess.). 

The Commerce Department stated that these conditions have not 
materially changed since that time and that the United States-flag 
steamship company serving part of the Alaskan trade advises that it has 
no objection to the measure. The Commerce Department, therefore, 
recommended favorable consideration of S. 3269. 

_ The committee is also advised that the Bureau of the Budget would 
interpose no objection to the measure. 
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2 TRANSPORTATION ON CANADIAN VESSELS TO AND WITHIN ALASKA 


The Department of the Interior, in recommending that the bill be 
enacted, stated: **Enactment of the bill would require no expenditure 
of funds by the United States." : 

Reports from the Secretary of Commerce, Secretary of the Interior, 
and the Comptroller General of the United States are set forth in full 
below. 

CHANGES IN EXISTING LAW 


This legislation does not change existing law. It merely extends 
for 1 year the waiver of statutory restrictions regarding transportation 
to and between certain Alaskan ports. 


THE SECRETARY OF COMMERCE, 
Washington, D. C., March 6, 1956. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

Dear Mr. CnargMaAN: This letter is in reply to your request of February 23, 
1956, with respect to the views of this Department on S. 3269 to provide trans- 

rtation on Canadian vessels between ports in southesatern Alaska, and between 

yder, Alaska, and other points in southeastern Alaska or the continental United 
States, either directly or via a foreign port, or for any part of the transportation. 

The bill provides that until June 30, 1957, notwithstanding the statutes re- 
stricting to vessels of the United States the transportation of passengers and mer- 
chandise from any port in the United States to another port of the United States 
(46 U. S. C. secs. 289, 883), passengers may be transported on Canadian vessels 
between ports in southeastern Alaska. It also provides that passengers and 
merchandise may-be transported on Canadian vessels between Hyder, Alaska, 
and other points in southeastern Alaska or the continental United States, either 
directed or via a foreign port, or for any part of the transportation. 

Similar legislation was enacted in May 1955 (Public Law 32, 84th Cong.; 69 
State. 47), but the permission therein mentioned expires June 30, 1956. In 
reporting favorably on the bill (S. 948, 84th Cong., Ist sess.) which became Public 
Law 32, congressional committees recommended the bill for passage because of 
the lack of American-flag service to and from the Alaskan ports mentioned in the 
bill. (H. Rept. No. 431 and 8. Rept. No. 59, 84th Cong., Ist sess.) 

Conditions regarding the transportation of merchandise and passengers to and 
from ports described in the proposed legislation have not changed materially 
since the enactment of Public Law 32. The United States-flag steamship com- 
pany serving part of the Alaska trade advises, through local representatives, that 
it has no objection to the measure. 

For the foregoing reasons the Department of Commerce recommends favorable 
consideration of the bill. 

We have been advised by the Bureau of the Budget that it would interpose no 
objection to the submission of this report to your committee. 

Sincerely yours, 
SINCLAIR WEEKS, 
Secretary of Commerce. 





DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., March 12, 1956. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington 25, D. C. 

MY DEAR SENATOR MAGNUSON: This responds to your request for the views 
of this Department on S. 3269, a bill to provide transportation on Canadian 
vessels between ports in southeastern Alaska, and between Hyder, Alaska, and 
other points in southeastern Alaska or the continental United States, either 
directly or via a foreign port, or for any part of the transportation. 

We recommend that the bill be enacted. 

The bill, if enacted, would permit until June 30, 1957, the transportation of 
passengers and merchandise on Canadian vessels between Hyder, Alaska, and 
other ports in southeastern Alaska or the continental United States, either directly 
or via a foreign port, and the transportation of passengers only on Canadian 
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vessels between ports in southeastern Alaska, either directly or via a foreign port. 
Section 8 of the act of June 19, 1886, as amended (46 U. S. C., sec. 289), pro- 
hibits the transportation of passengers in foreign vessels between ports in the 
United States. Section 27 of the Merchant Marine Act of 1920, as amended (46 
U. 8. C., sec. 883), imposes a similar prohibition upon the transportation of 
merchandise. 

Legislation substantially the same as that embodied in the bill has been enacted 
annually since 1949. The latest statute, which is identical to the bill, except for 
the termination date, was Public Law 32, 84th Congress, approved May 7, 1955 
(69 Stat. 47). It permitted such transportation by Canadian vessels until June 
30, 1956. 

Such exemption from the provisions of the 1886 and 1920 statutes has been 
particularly necessary since October 6, 1954, when the Alaska Steamship Co. 
terminated all passenger service to the Territory. The bill permits the necessary 
coastal transportation of passengers by Canadian-flag vessels in southeastern 
Alaska. The Governor of Alaska has given his approval to such legislation so long 
as no domestic carrier provides passenger service. 

Enactment of the bill would require no expenditure of funds by the United 
States. 

The Bureau of the Budget has advised that there is no objection to the submis- 
sion of this report to your committee. 

Westey A. D’Ewarrt, 
Assistant Secretary of the Interior. 


COMPTROLLER GENERAL OF THE UNITED STATES, 
i Washington, March 2, 1956. 
Hon. WARREN G. MAGNUSON, 





Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 


DEAR MR. CHAIRMAN: Further reference is made to your letter of February 
23, 1956, acknowledged February 27, enclosing a copy of S. 3269, 84th Congress, 
2d session and inviting any comments we may care to offer concerning the pro- 
posed measure. The bill is entitled ‘‘a bill to provide transportation on Canadian 
vessels between ports in southeastern Alaska, and between Hyder, Alaska, and 
other points in southeastern Alaska, or the continental United States, either 
directly or via a foreign port, or for any part of the transportation.” 

The enactment of this bill would extend for the seventh consecutive fiscal year 
what appears to be the same waiver under Public Law 258, 81st Congress, of a 
prohibition against the transportation of goods or passengers in ships of other 
than American registry. 

The General Accounting Office has no special information as to the need for or 
desirability of legislation such as proposed and, therefore, we have no recom- 
mendation to make. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


O 
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Calendar No. 1693 


84тн CONGRESS SENATE { Report 
2d Session No. 1667 





CONVEYANCE OF CERTAIN LANDS OF THE UNITED 
STATES TO THE TOWN OF SAVANNAH BEACH, TYBEE 
ISLAND, GA; 





Marcu 19, 1956.—Ordered to be printed 


Mr. MacNvusoN, from the Committee on Interstate and Foreign 
Commerce, submitted the following 


REPORT 


[To accompany H. R. 5889] 


The Committee on Interstate and Foreign Commerce, to whom was 
referred the bill (H. R. 5889) to provide for the conveyance of certain 
lands of the United States to the town of Savannah Beach, Tybee 
Island, Ga., having considered the same, report favorably thereon 
without amendment and recommend that the bill do pass. 

The purpose of the bill is to return to the town of Savannah Beach, 
Tybee Island, Ga., certain lands acquired by the Coast Guard from 
the town in 1939 and never used. The intention of the original acqui- 
sition by the Coast Guard was the location of a lifeboat station on the 
site. Тһе station was never built, and the Coast Guard has declared 
that the land is no longer needed. The town of Savannah Beach, 
Tybee Island, has requested that the land be returned to them. 

The Treasury Department has stated that it has no objection to the 
enactment of this bill. 

The report of the Treasury Department is as follows: 

TREASURY DEPARTMENT, 
Washington, December 5, 1955. 
Senator WARREN G. MAGNUSON, 


Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington 25, D. C. 


Mr Dean MR. CHAIRMAN: Reference is made to the request of your committee 
for the views of the Treasury Department on H. R. 5889, a bill to provide for the 
conveyance of certain lands of the United States to the town of Savannah Beach, 
Tybee Island, Ga. 

The purpose of H. R. 5889 is to authorize the Secretary of the Treasury to con- 
vey by quitclaim deed to the town of Savannah Beach, Tybee Island, Ga., all right, 
Des Lh. interest of the United States in certain real property located on Tybee 

sland, Ga. 

The land sought to be conveyed is owned in fee simple by the Coast Guard. 
It was purchased in 1939 for $10 from the town of Savannah Beach, Tybee Island, 
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Ga. It was then planned to erect a lifeboat station on the site. However, it has 
been decided that a lifeboat station is not needed there. The land has been sur- 
veyed and the Commandant has approved a recommendation that the land be 
reported to the General Services Administration for disposal as being excess to 
the needs of the Coast Guard. 

The Treasury Department has no objection to the enactment of H. R. 5889. 

The Department has been advised by the Bureau of the Budget that there is no 
objection to the submission of this report to your committee. 

Very truly yours, 
Davo W. KENDALL, 
Acting Secretary of the Treasury. 


There are no changes in existing law. 


O 
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BATH CONGRESS SENATE | REPORT 
| 9d Session No. 1668 








AMENDING SECTION 2 OF TITLE IV OF THE ACT 
ENTITLED “AN ACT TO PROVIDE ADDITIONAL 
REVENUE FOR THE DISTRICT OF COLUMBIA” 





Marcu 19, 1956.—Ordered to be printed 





Mr. BEALL, from the Committee on the District of Columbia, sub- 
mitted the following 


REPORT 


[To accompany H. R. 6574] 


The Committee on the District of Columbia, to whom was referred 
the bill (H. R. 6574) to amend section 2 of title IV of the act entitled 
“An act to provide additional revenue for the District of Columbia, 
and for other purposes," approved August 17, 1937 (50 Stat. 680), as 
amended, after full consideration, report favorably thereon without 
amendment and recommend that the bill do pass. 

The purpose of this legislation is to reestablish the former fee of $1 
for the transfer of motor-vehicle registration plates from one vehicle 
to another during the course of a registration year in the District of 
Columbia. Such a transfer fee was provided for in the act to provide 
additional reveaue for the District of Columbia, approved August 17, 
1937; however, the Publie Works Act of 1954, among other things, 
provided for a new system of flat fees for registering moter vehicles ia 
lieu of the system of taxing such vehicles as personal property, in addi- 
tion to registration fees. The then existiag fee of $1 for the transfer of 
а registration when a vehicle owner sold his vehicle and acquired 
another during the registration year, was also eliminated. 

Under prese nt law , for example, on April 15, 1955, an owner registers 
in the District of Columbia a vehicle weighing 3,400 pounds and pays 
the prescribed registration fee of $22. Thereafter, on February 15, 
1956, this same owner sells his car and buys a new one weighing 3,600 
pounds. He seeks to register his new car in the District of Columbia 
for the remainder of the registration year and makes application for 
this purpose. He finds, however, that in order to register his new car 
for the period February 15, 1956, to April 1, 1956 (the effective date 
of the new registration year), he must pay a full fee of $32 to obtain 
his registration. 
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2 AMEND ACT TO PROVIDE ADDITIONAL REVENUE FOR D. C. 


An examination of State laws discloses that nominal fees, 25 cents 
to $1.50, are charged for the transfer of motor-vehicle registration 
plates in 37 States. 

The Board of Commissioners of the District of Columbia have indi- 
cated that the financial loss to the District by the operation of this 
bill would amount to approximately $500,000 a year. 


CHANGES IN EXISTING LAW 


In compliance with subsection (4) of rule XXIX of the Standing 
Rules of the Senate, changes in existing law in the bill, as reported, are 
shown as follows (existing law proposed to be omitted is enclosed in 
black brackets, new matter is printed in italics, existing law in which 
no change is proposed is shown in roman): 


D. C. Cope 40-102 (50 Sra-T. 673, 680) 


(d) Upon the sale or other transfer to another owner of any motor vehicle or 
trailer registered under this title, the registration thereof shall expire. The owner 
selling or otherwise transferring such vehicle or trailer may register another motor 
vehicle or trailer for the unexpired portion of the registration year upon payment of a 
fee of $1 and a sum equal to the difference between the registration fee originally 
paid and the fee computed for such other motor vehicle or trailer under section 3, in 
case the latter is the greater. Upon the death of a joint owner of a motor vehicle 
or trailer registered under this Act the registration thereof shall be transferred 
to the survivor or survivors and the fee for such transfer shall be $1. 


O 








Calendar No. 1708 


BATH CONGRESS | SENATE { REPORT 


2d Session No. 1682 





FLIGHT TO AVOID PROSECUTION FOR ARSON 





Marcu 19, 1956.—Ordered to be printed 


Mr. Eastianp, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 3233] 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 3233) to amend title 18 of the United States Code, so as to 
make it a criminal offense to move or travel in interstate commerce 
with intent to avoid prosecution, or custody or confinement after 
conviction, for arson, having considered the same, reports favorably 
thereon, without amendment, and recommends that the bill do pass. 


PURPOSE 


The purpose of the proposed legislation is to amend section 1073 
of title 18 of the United States Code, commonly known as the Fugitive 
Felon Act, by adding to the crimes already enumerated in that 
section the crime of arson as a felony. 


STATEMENT 


Section 1073, at the present time, makes it an offense for one to 
move or travel in interstate or foreign commerce with intent either to 
avoid prosecution, custody or imprisonment after conviction, under 
the laws of the place from which the person flees for certain specified 
crimes such as murder, kidnaping, burglary, robbery, and some others, 
or to attempt to commit any of the enumerated offenses as they are 
defined either at common law or by the laws of the place from which 
the fugitive flees. The section likewise provides it to be an offense 
when a person flees in interstate or foreign commerce to avoid testify- 
ing in a criminal proceeding. 

he crime of arson is indeed a serious one, and it has been brought to 
the attention of the committee by various State and local officials who 
are engaged in investigating and prosecuting the crime of arson tlat 
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2 FLIGHT TO AVOID PROSECUTION FOR ARSON 


there has been an increasing amount of interstate travel to avoid 
prosecution for the crime of arson. "These officials have recommended 
that the crime of arson be added to those enumerated in the Fugitive 
Felon Act in order that more effective control may be had over the 
problem. It is the opinion of your committee that the enactment of 
this bill will not only assist in the apprehension of arsonists but will 
provide Federal assistance for the States in the prevention of the crime 
of arson. The bill has the approval of the Department of Justice, 
whose report is attached hereto. 
The committee recommends that the bill be enacted. 


May 27, 1955. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Woshington, D. C. 

DEAR MR. CHAIRMAN: This is in response to your request for the views of the 
Department of Justice relative to the bill H. R. 3233 to amend title 18 of the 
United States Code so as to make it a criminal offense to move or travel in inter- 
state commerce with intent to avoid prosecution or eustody or confinement after 
conviction for arson. The bill would amend the Fugitive Felon Act (18 U.S. C. 
1073) so as to include “arson, punishable as a felony” among the offenses enumer- 
ated in the act. 

The Department of Justice is of the view that arson, when of a degree punish- 
able by State law as a felony, is a serious crime and one which should be included 
within the scope of the Fugitive Felon Act. 

Accordingly, the Department of Justice would have no objection to the enact- 
ment of this legislation. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely, 
Үплллм Р, КосЕаз, 
Deputy Attorney General, 


CHANGES IN EXISTING LAW 


In compliance with subjection (4) of rule XXTX of the Standing 
Rules of the Senate, changes in existing law made by the bill, as re- 
ported, are shown as follows (existing law proposed to be omitted is 
enclosed in black brackets, new matter is printed in italics, existing 
law in which no change is proposed is shown in roman): 


§ 1073. Flight to avoid prosecution or giving testimony. 


Whoever moves or travels in interstate or foreign commerce with intent either 
(1) to avoid prosecution, or custody or confinement after conviction, under the 
laws of the place from which he flees, for murder, kidnaping, burglary, robbery, 
mayhem, rape, assault with a dangerous weapon, arson punishable as a felony, or 
extortion accompanied by threats of violence, or attempt to commit any of the 
foregoing offenses as they are defined either at common law or by the laws of the 
place from which the fugitive flees, or (2) to avoid giving testimony in any criminal 
proceedings in such place in which the commission of an offense punishable by 
imprisonment in a penitentiary is charged, shall be fined not more than $5,000 or 
imprisoned not more than five years, or both. 

Violations of this section may be prosecuted only in the Federal judicial district 
in which the original crime was alleged to have been committed or in which the 
person was held in custody or confinement. 


О 
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ELEPHANT BUTTE DAM 





Marcu 19, 1956.—Ordered to be printed 


Mr. EASTLAND, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany S. 220] 


The Committee on the Judiciary, to which was referred the bill 
(S. 220) conferring jurisdiction upon the United States District Court 
for the District of New Mexico, to hear, determine, and render judg- 
ment upon certain claims arising as a result of the construction by the 
United States of Elephant Butte Dam on the Rio Grande, having 
considered the same, reports favorably thereon, with amendments, 
and recommends that the bill, as amended, do pass. 


AMENDMENTS 


1. On page 3, beginning with the ога “аз” on line 3, strike all down 
to and including the period on line 5 and insert in lieu thereof the 
following: 
in the flooding of lands in the Rio Grande Valley in the vicinity of San Marcial, 
New Mexico, in 1929, which flooding allegedly resulted from the construction by 
the United States of Elephant Butte Dam on the Rio Grande. 

2. On page 3, line 8, strike the word “six” and insert in lieu thereof 
the word “three”. 

3. On page 3, line 16, following the period, add the following: 

Any claims approved for payment under the provisions of this Act shall be 
liabilities of the United States Government and shall not be charged against 
irrigation districts located on the Rio Grande project (New Mexico-Texas). 


PURPOSE OF THE PROPOSED AMENDMENTS 


The purpose of the first amendment is to further identify the claims 
which would be subject to adjudication if this legislation were adopted. 
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2 ELEPHANT BUTTE DAM 


The purpose of the second amendment is to limit to 3 years the time 
within which claims asserted pursuant to this bill may be filed. 

The purpose of the third amendment is to make clear that if any 
claims are approved pursuant to this legislation, any obligation result- 
ing therefrom is an obligation of the United States Government and 
not an obligation of the irrigation districts. 


PURPOSE OF THE PROPOSED LEGISLATION 


The purpose of the proposed legislation, as amended, is to confer 
jurisdiction upon the United States District Court for the District of 
New Mexico to hear, determine, and render judgment upon the claims 
of the 79 persons specified in this legislation against the United States 
for compensation for the taking of or damage to real or personal prop- 
erty in the flooding of lands in the Rio Grande Valley, near San 
Marcial, N. Mex., in 1929, which flooding allegedly resulted from the 
construction by the United States of the Elephant Butte Dam. 

Section 2 of the bill would provide that suit may be instituted at any 
time within 3 years after the date of the enactment of this act, and 
proceedings for the determination of any such claim and review thereof, 
and payment of any judgment thereon, shall be in accordance with 
the provisions of law applicable in the case of the taking by the United 
States of private property for public use, however, nothing contained 
in the act shall be construed as an inference of liability on the part of 
the United States Government. 

As amended, the legislation also makes clear that claims approved, 
if any, pursuant to this legislation, are obligations of the United States 
Government and not of the irrigation districts. 


STATEMENT 


Elenhant Butte Dam is located on the Rio Grande River, some 
40 miles below where the town of San Marcial, N. Mex., used to be. 
The dam was constructed in 1915, and storage of the water began 
in the reservoir the same year. Five years later, this water had 
reached its maximum level, creating an artificial lake of some 4 miles 
in length upstream from Truth or Consequences, N. Mex., and just 
below the town of San Marcial. The State of New Mexico had good 
water runoff and rainfall during the period from 1920 to 1924, and 
the Elephant Butte Dam continued to hold maximum storage during 
this period. 

In 1925 the property owners on the Rio Grande in Socorro County 
and near San Marcial first began to notice seepage creeping up on 
their farmlands. In 1926 the seepage had reached such an alarming 
degree that it became necessary to raise the roads in San Marcial, 
and water began to flow from wells in the area which had formerly 
needed mechanical pumps to lift the water to the surface. 

In August of 1929 a flood on the Rio Grande caused extensive 
damage to the San Marcial area. One month later a disastrous flood 
hit the same area, causing extensive damage to most of the buildings 
and farms and necessitating a general exodus from the area, due to 
the alarming water conditions. The area was completely abandoned 
after another flood in 1937, and what once was a prosperous farming 
area became a lagoon, serving as a wildlife sanctuary. 
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'The contention of the property owners in the San Marcial area is 
that this flooding occurred as the result of & backup of the silt de- 
posit occasioned by the construction of the dam in 1915. Data 
obtained from various Soil Conservation bulletins and surveys in- 
dicate that the trend of deposition around San Marcial was .112 feet 
per year from 1895 to mid-1920. From 1920 to mid-1928 this jumped 
to an average of .59 per year, or an increase of nearly 5% times the 
pre-1920 average. Reservoir surveys show that from 1915 to 1920 
the annual average deposition below spillway elevation (within the 
reservoir proper) was 24,500 acre-feet of sedimentation per year. 
As the deposition at the delta or at the head of the reservoir increased, 
this decreased to an average annual deposit of only 11,900 acre- 
feet during the period 1925 to 1937. During the years 1920, 1921, 
1922, and 1924 when the reservoir maintained maximum level, a 
delta developed at its head. The water elevation maintained during 
the years 1920, 1921, 1922, and 1924 caused the natural gradient of 
the ground waters to be lessened and the flow of the ground waters 
through the sands and gravel was retarded, causing seepage in the 
San Marcial area which was visible to the people who were living there 
prior to 1929 and necessitating the raising of the roads in 1926. 

The Rio Grande, like a good many New Mexico streams, will scour 
he bottom during flood times as much as 15 feet and as the flood 
recedes will deposit silt, sand and gravel, so that the bottom of the 
river, after the flood, is up to the same level it was before. 

The delta which had formed at the head of the reservoir some 4 
miles below San Marcial prior to the 1929 flood, resulted in the lower- 
ing of the velocity of the water during the flood. This in turn 
prevented the natural scour. Because of the absence of the scouring 
effects, an extremely high water level resulted, which caused over- 
topping of levees and flooding of the surrounding lands. 

A one-man subcommittee, composed of Senator Langer, held a 
hearing at Socorro, N. Mex., on a similar bill introduced in the 83d 
Congress. One of the witnesses at this hearing, Mr. John Erickson, 
was for many years New Mexico's interstream attorney. His edu- 
cation and experience indicate that he was well qualified to present 
expert testimony concerning the damage resulting from these floods. 
Mr. Erickson testified: 

It cannot be said that eventually the river would not have aggraded to a point 
where serious trouble would have resulted in the San Marcial-Valverde area. On 
the other hand, if the historic rate of aggradation had continued without the 
added influence of the reservoir delta, it is possible that a continuing mainte- 
nance program of levee building in the area might have protected the whole 
area satisfactorily for many, many years. 

Mr. Erickson also called the attention of the subcommittee to the 
statement of Mr. Stafford C. Happ, at one time an employee of the 
Soil Conservation Service. The statement appears in volume 59, 
pages 1191 through 1215 of a publication by the Geological Society 
of America. In the bulletin, Mr. Happ makes the following statement: 

The concentration of more than half the 1936-41 sediment in the lower 14 
miles of the valley was probably due chiefly to the effect of Elephant Butte Reser- 
voir. Sedimentation and riverbed aggradation obviously have been rapid in 
this area since 1914, the period of reservoir influence, and the former irrigated 
lands had been so badly damaged by previous floods and rising ground water 


levels that adequate levees were not maintained and the 1937 and 1941 floods 
inundatéd practically all of this section. * * * 
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The subcommittee also heard testimony from Mr. Willard C. 
Smith, who was employed by the State engineer of New Mexico for 
11% ma as assistant State engineer of New Mexico. In all, Mr. 
Smith has had a total of 25 years experience in New Mexico, the 
— portion of which had to do with water, flow of water in streams, 
underground water, the administration of water rights, and similar 
problems. Mr. Smith testified: 

The delta which had formed some 4 miles below the San Marcial gaging station 
prior to the 1929 flood, as I said before, lowered the gradient of the river and 
the natural gradient. This, in turn, lowered the velocity of the floodwaters being 
carried down in the floods. As a result I am personally satisfied that during the 
1929 floods we did not have the normal scour of the streambed in the San Marcial 
area, and this in turn contributed to the extremely high water levels resultant 
during that flood and which caused the overtopping of these levees. 

Question. You also say this was a result of the silt forming on the bottom 
from the construction of the dam, which had in turn slowed the velocity of the 
stream? 

Mr. SwrrH. That is true. Also, the decrease in velocity caused a less amount 
of scour in the area which again in turn, caused the high water level. It is my 
opinion that there is no doubt that the construction and operation of Elephant 
Butte Reservoir was a major factor contributing to the overtopping of the levee 
during the 1929 floods in the San Marcial and Valverde areas. I particularly 
testify in regard to the 1929 floods because it appears that there has been question 
raised bv the Department of the Interior as to the effect of the Elephant Butte 
Reservoir upon those floods. Some of this damage has been done as far as silting 
is concerned subsequent to 1929. In fact, I believe, considerable damage occurred 
during 1937 which just about finished wiping out the area, * * * 

The Committee on the Judiciary received a report from the Depart- 
ment of the Interior on this legislation, in which the Department 
expresses opposition to the bill. The Department takes the position 
that the bill as originally drafted does not meet the objections stated 
in the memorandum of disapproval filed by the President when he 
vetoed a similar bill approved in the 83d Congress. 

One of the objections raised by the President, and reiterated by 
the Department of the Interior in its report, was that the bill did 
not identify the time at which the alleged taking or damage is sup- 
posed to have occurred. The first amendment proposed by tlie 
committee would correct this deficiency. 

The Department of the Interior, however, points out that, in 
addition to this objection, the President objected to the bill because 
the claim arose many years ago. While it is true the age of this claim 
would seem to augur against its approval, it is pertinent to point out 
that these claimants have sought relief by private bills since 1931. 
They cannot, therefore, be charged with laches. It should also be 
pointed out that it will be equally as difficult for the claimants to 
establish the liability of the United States for the damage as it will 
for the United States to refute such claims. It is obvious, from the 
submission of the bill. that these claimants are willing to bear such 
burden. It is the opinion of the committee that the lapse of time 
occurring since the 1929 flood, and the presentation of the present 
bill, should not erase whatever merit otherwise exists in justification 
for payment of compensation for the loss of, and damage to the prop- 
erty of these claimants, in view of their continued efforts to secure 
appropriate relief. 

The committee is satisfied as a result of the hearing conducted on 
this matter in the 83d Congress, that a sufficient case has been made 
to warrant conferring jurisdiction upon the court to hear these ‘claims. 
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When the Elephant Butte Dam was built, real estate which would be 
submerged by the construction of the artificial lake was taken by 
condemnation proceedings and payment made therefor. Persons 
whose land was submerged or rendered uninhabitable as a result of 
these floods and the rising water level of the lake have not been paid 
for the taking of their property or the damage toit. If these claimants 
can, by convincing evidence, demonstrate in the district court that 
the loss they suffered was occasioned by the construction of the 
Elephant Butte Dam, they are entitled to payment for their property 
equally as those whose property was originally taken in the construc- 
tion of the dam and reservoir. The committee, however, makes no 
determination concerning the liability of the United States, but is 
recommending instead that a judicial determination be had upon this 
claim which encompasses various technical questions and disagree- 
ment among engineers of note. 

Attached hereto is the report of the Department of the Interior sub- 
mitted in connection with this legislation, a copy of the Memorandum 
of Disapproval issued by the President of the United States in con- 
nection with his veto of the bill in the 83d Congress, and the report of 
the Department of the Interior submitted to the Committee in the 
83d Congress. 


DEPARTMENT OF THE INTERIOR, 
OFFICE oF THE SECRETARY, 
Washington, D. C., July 26, 1953. 
Hon. HarLEeY M. KILGORE, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 


My DEAR SENATOR KILGORE: An expression of the views of this Department 
on 8. 220, a bill conferring jurisdiction upon the United States District Court for 
the District of New Mexico, to hear, determine, and render judgment upon cer- 
tain claims arising as a result of the construction by the United States of Elephant 
Butte Dam on the Rio Grande, has been requested by your committee. 

If enacted, S. 220 would authorize the United States District Court for the 
District of New Mexico to hear, determine, and render judgment on the claims 
of 79 named persons for compensation for the taking of or for damage to real or 
ersonal property as a result of the construction by the United States of Elephant 

utte Dam on the Rio Grande. 

The situation which presumably gives rise to the request for relief contained 
in 8. 220 was explained in our report to your committee on S. 417, 83d Congress. 
A copy of this report is attached. S. 220 is subject to many of the same weak- 
nesses that were present in S. 417 and that caused us to recommend against its 
enactment and the President to withhold his approval. The memorandum which 
accompanied the President’s withholding of approval is printed in the Congres- 
sional Record for September 15, 1954, at page A6751. 

Although the present bill, unlike S. 417, identifies the persons who would be 
permitted to sue if it were enacted, it does not identify the time at which the alleged 
taking or damage is supposed to have occurred and it does not identify the events 
which might be said to have caused the taking or the damage. It is our under- 
standing, as set forth in the report on S. 417, that the claims are centered around 
floods that occurred in 1929, but the bill is so drawn that any claim, however 
lacking in merit or however stale, that the persons named in it may think they 
have, could be pressed. Even if it were confined to the 1929 floods, it would be 
open to the serious objections that it would put the Government to the expense 
of trying what we, for the reasons set forth in our report on S. 417, believe would 
be a wholly unmeritorious suit or series of suits. It would also be open to the 
objection that it would override the otherwise applicable statute of limitations 
without, as far as we are aware, any basis for a contention that the claimants did 
not have an adequate opportunity to pursue their remedies within the statutory 
period or that there were sound reasons for their failure to do so. Not being con- 
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fined in terms to the 1929 floods or to any other specific event, the bill is even more 
subject to this latter objection. As the President said in his memorandum on 
8. 417, “The very purpose of a statute of limitations * * * is to avoid stale claims 
and to procure a reasonably prompt initiation of judicial action before records are 
lost or scattered, memories grow dim, and witnesses die or become unavailable." 
In such circumstances as those touched by 8. 220 where the controversy would 
“necessarily involve the resolution of questions of fact, of which some, at least, 
would require oral testimony from persons familiar with conditions as they were 
at the time the claims originally arose,” the “justice and wisdom of the general 
rule," to use the President's language, is quite clear. 

For these reasons, we recommend that 8. 220 be not enacted. 

The Bureau of the Budget has advised that there would be no objection to the 
submission of this report to your committee. 

Sincerely yours, 
Orme Lewis, 
Assistant Secretary of the Inierior. 


Lowry Arr Force Bass, 
Denver, September 1, 1954. 


MEMORANDUM OF DISAPPROVAL 


I have withheld my approval from 8. 417, a bill conferring jurisdiction upon 
the United States District Court for the District of New Mexico, to hear, deter- 
mine, and render judgment upon certain claims arising as a result of the construc- 
tion by the United States of Elephant Butte Dam on the Rio Grande. 

Under S. 417, jurisdiction wovld be vested, notwithstanding any statute 
of limitations or lapse of time, in the United States District Court for the Dis- 
trict of New Mexico, to hear, determine, and render judgment upon any claim 
against the United States for compensation for the taking of or for damage to 
real or personal property as a result of the construction by the United States of 
Elephant Butte Dam on the Rio Grande. 

The bill does not identify the persons to whom it would open the doors of 
the district court. It does not identify the date or dates on which the alleged 
taking of property or damage occurred. It does not identify the events which 
might be alleged to have caused the damage or the taking. Its only requirement 
is that suit be filed within 2 vears from the date of enactment of the bill. 

Construction of Elephant Butte Dam was commenced by the Interior De- 
partment in 1912. Approval of the bill would thus be an open invitation to 
anyone who believes that he has, at any time over the last 42 years, been injured 
in his property by the construction of this dam to bring the United States into 
court, no matter how stale his claim may be. 

It appears that the cases around which the hearings on the bill principally 
turned are those of a number of persons who believe that the existence of the dam, 
taken in conjunction with the severe floods that descended the Rio Grance Valley 
in 1929, resulted in the permanent seeping or swamping, from and after that 
year, of their lands in the neighborhood of the now abandoned town of San 
Marcial. I am aware of no showing, however, that these landowners did not 
have an adequate opportunity to pursue their legal remedies within the period 
prescribed by general law or that there were sound reasons for their failure to 
do so. Still less am I aware of any reasons for including within the coverage of 
the bill not oaly these landowners, but also all others who, regardless of time, 
attribute a damaging or destruction of their property to the construction of 
Elephant Butte Dam. 

'The very purpose of a statute of limitations, whether it relates to suits between 
private citizens or to suits brought against the Government, is to avoid stale 
claims and to procure a reasonably prompt initiation of judicial action before 
records are lost or scattered, memories grow dim, and witnesses die or become 
unavailable. To say this is not to say that compliance with the statute must be 
insisted upon in cases where its waiver would avoid a clear inequity. The 
instant bill, however, is not in this exceptional category. On the contrary, the 
controversies with which it deals necessarily involve the resolution of questions 
of fact, of which some, at least, would require oral testimony from persons familiar 
with conditions as they were at the time when the claims originally arose. Thus, 
the nature of the claims here involved emphasizes the justice and wisdom of the 
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general rule. Against this background, nothing in the terms or history of S. 417 
of which I am informed offers any sound ground for the departure from existing 
law which the bill would sanction. 

Beyond these considerations there is, in my judgment, no more merit to 
waiving the statute of limitations in order to permit the trying of cases which 
may range over all the forty-odd years of Elephant Butte history than there 
would be in the case of any other Federal river-control structure. Ia other words, 
I am seriously concerned that an exception as broad as that which S. 417 proposes 
to make in the case of Elephant Butte would be a precedent for attempts to 
secure similarly overgenerous legislation in the case of every other Federal 
river-control structure that anyone believes has caused him harm, regardless 
of how long ago the harm occurred. 

DwicuT D. EisENHOWER, 

Tur WurrE HovsE, September 1, 1954. 





DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., June 11, 1954. 
Hon. WILLIAM LANGER, 
Chairman, Committee on the Juđiciary, 
United States Senate, Washington, D. C. 


My DEAR SENATOR LANGER: You have requested an expression of the views 
of this Department on §. 417, a bill conferring jurisdiction upon the United States 
District Court for the District of New Mexico, to hear, determine, and render 
judgment upon certain claims arising as a result of the construction by the United 
States of Elephant Butte Dam on the Rio Grande. 

The bill, if enacted, would confer jurisdiction upon the United States District 
Court for the District of New Mexico to hear, determine, and render judgment 
upon the claims of persons for damage to their real and personal property “as a 
result", to use the language of the bill, “of the construction by the United States 
of Elephant Butte Dam on the Rio Grande." The bill does not specify the time 
at which, or the persons to whom, the alleged damage accrued and is, therefore, 
open to the serious objection that, construction of Elephant Butte Dam having 
been started more than 40 years ago, its enactment might put the United States to 
the expense of defending against any number of presently unforeseeable stale and 
probably unjustified claims. For this reason, if for no other, we recommend that 
8. 417 be not enacted. 

If, on the other hand, the bill were amended to cover only the claims of the 
persons named in S. 2243, 82d Congress, for losses arising, as that bill recited, from 
floods allegedly resulting from the construction of Elephant Butte Dam, it would 
still be open to objection on the grounds hereafter stated. Other bills dealing 
with this matter were S. 2449, 82d Congress, and H. R. 6687, 72d Congress. 
None of these three bills was enacted. 

That there were vast and serious floods in the Rio Grande Valley in 1929 is 
beyond dispute. One in August caused extensive damage to crops and improve- 
ments in certain parts of the valley. A second in September resulted in general 
damage and loss not only to private individuals but also to many other interests, 
including the Santa Fe Railroad, throughout the entire width of the Rio Grande 
Valley floor, in San Marcial and for a distance of 50 to 75 miles above that town. 
During the latter flood, discharge of the river was as high as the records, which go 
back to 1895, show had ever occurred. It has not been exceeded since. Only 
in 1904 was it approximated. The Ninth Biennial Report (1928-30) of the State 
Engineer of New Mexico summarizes the situation which prevailed thus: 

"Because of torrential rains along the northern boundary and in the western 
part of the State during August and September 1929, there were a number of 
unusual floods. Of these, that in the San Juan River was the largest, with a 
probable peak flow of 73,000 second-feet at Shiprock. It caused considerable 
damage to highway bridges and to the Navaho Indian Agency at Shiprock. On 
the Rio Grande there were disastrous floods on August 11 and 12 and again on 
September 23 and 24.. The river overflowed its banks north of Albuquerque and 
below San Acacia, the towns of San Acacia and San Marcial being practically wiped 
out. Crops in that part of the Rio Grande Valley were destroyed, highway bridges 
washed out and many families made homeless." 

It is evident that the floods themselves did not result from the construction of 
Elephant Butte. On only two assumptions, then, could the whole or any part of 
the great damage that resulted from these catastrophic acts of nature be attributed 








КЕГЕ ВА ST DY ОПГ, М 











8 ELEPHANT BUTTE DAM 


to Elephant Butte. The first is that the reservoir was full at the time the floods 
occurred and that San Marcial suffered from backwater effeets. "The second is 
that sediment deposits attributable to the construction of the dam had caused the 
riverbed to rise thus resulting in flood damages greater than would otherwise 
have occurred. 

With respect to the first of these 2 assumptions, it may be pointed out that, 
at the time of the occurrence of the flood of 1929, the reservoir elevation was 
lower than at any time during the previous 10 years. At the beginning of the 
August flood the head of the reservoir was 16 miles from the town of San Marcial 
and its elevation was 54 feet below that of the town. After the September flood 
the head of the reservoir was still 12 miles from San Marcial and its elevation 
was 38 feet below that of the town. These figures compare with the 8-mile 
distance and the 18-foot difference in elevation which occurred in 1924 and were 
approximated in 1920. 

o put the matter in another way: 

At the beginning of the August 1929 flood the water surface elevation of Ele- 
phant Butte Reservoir was 4,402. At the beginning of the September flood it 
was 4,411 and at the end of the September flood it was 4,419. At the peak of this 
fiood, the water surface elevation at the gaging station one-half mile northeast 
of San Marcial was 4,470 or just about 50 feet higher than the reservoir elevation 
at the end of the flood. Furthermore, the September flood was but 3% feet higher 
at San Marcial then it was during the subnormal spring flood of 1929. At the 
end of the September flood the distance from the head of the reservoir to the San 
Marcial gaging station was about 12 miles. The considerable fall fo 50 feet in 
12 miles precludes the possibility of backwater effect of Elephant Butte Reservoir 
during the flood. The absence of such an effect is substantiated by the small 
difference in water surface elevation, 3% feet, between the spring discharge of 
8,200 cubic feet per second and the go sneered flood of 47,000 cubic feet per second. 

It is true that observations have shown that channel filling has taken place in 
the vicinity of San Marcial. However, there is no reason to assign the responsi- 
bility for such channel changes to the construction of Elephant Butte Reservoir. 
San Marcial came into existence about 1880. It was located approximately 42 
miles upstream from the site on which Elephant Butte Dam was later built. 
At one time it constituted the home of approximately 800 people, primarily the 
families of employees of the Atchison, Topeka & Santa Fe Railway Co. This 
company completed a line of track from Albuquerque to El Paso in 1880 and 
established shops at San Marcial on land which must, at that time, have been 
considered well above the river. 

From its creation, this community endured loss and suffering from floods and 
accompanying sedimentation on the Rio Grande and in the arroyos entering 
the community from the west. Damage is reported on many occasions, par- 
ticularly in 1884, 1904, 1905, 1920, and 1929. Before 1904, the mean riverbed 
opposite San Marcial is said to have been well below the general level of the town, 
but by 1914 sediment deposits had raised the stream bed to an elevation about 
4 feet above the level of the town. Because of channel changes, the Atchison, 
Topeka & Santa Fe Railway had to maintain, beginning in about 1884, protective 
works along the west bank of the Rio Grande in the vicinity of San Marcial. 
These levees were extended and raised from time to time until in 1925 they were 
in some places 8 to 10 feet above the railroad yards. 

Seepage developed over considerable areas of lowlands in the vicinity of San 
Marcial as early as 1890, but the community is said not to have suffered from 
this cause until after the flood of 1905. From that time on, the water table rose 
continuously until in 1911 the situation became intolerable and property owners 
installed a drainage system of small open ditches emptying into the river about 
2 miles below the town. 

The known seriousness of the situation during this period is revealed by a report 
dated March 24, 1914, from Robert W. Ames, inspector of the Department of 
Justice, at San Marcial, to Robert L. Barnes, that Department's special agent 
in charge at San Antonio, Tex., & copy of which is in this Department's files. 
Mr. Ames wrote: 

“I respectfully direct your attention to the following: 

“* The town of San Marcial is situated 40 miles above the Elephant Butte 
Dam project on the Rio Grande River. When said dam is completed and filled 
with water, the upper end of the reservoir will reach to within a short distance of 
San Marcial. The Rio Grande River is silting up very rapidly. I believe the 
riverbed has raised at least 2 feet since I came to San Marcial in December, 1910. 
The land on which the town of San Marcial is built is now lower than the bed of 
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the river and consequently very wet. We are protected from constant inunda- 
tion by dikes between us and the river. Before many seasons more have passed 
it will be practically impossible for San Marcial to continue as a town owing to the 
constant silting up of the river. 'The property owners here realize this condition; 
they know it so they figure (the dam) below will so retard the flow of the river past 
San Marcial as to cause the river to silt. up much more rapidly still, ani the result 
will be that all the property owners will uaite ia a suit against the United States 
yovernment to secure damages because the dam has made (rather will have made) 
San Marcial untenable as a place to longer live in, when as a fact the ordinary 
silting up of the river will soon bring about the same condition without the 
influence of the dam. So it would seem proper to advise you in this that such 
steps as you may determine upon may be taken to secure data as to the actual 
rate that the river is now silting up and has been for many years without the 
influence of the dam, and also the rate of silting up when the dam shall have been 
completed. Also determine present property values in San Marcial, for you may 
rest assured that suit will be brought by these people within a year after the dam is 
completed. The Santa Fe Railroad may also be party to the suit. So all possible 
data of whatever character should be secured at an early date. * * *’” 

Responsive to this suggestioa, the Bureau of Reclamation secured detailed 
topographic data during 1914 to record the conditions which then existed at San 
Marcial. 

Floods which occurred in 1920 and 1921 led to a mass meeting of some 300 
people in San Marcial on February 14 and 15, 1922, at which were present the 
project manager of the Rio Grande project and the district counsel of the Bureau 
of Reclamation. A number of those present asserted that sediment deposited at 
the head of the reservoir was responsible for the upbuilding of the river and that 
the impounded water had cut off the underflow, thereby aggravating seepage 
conditions above.’ As a result of this meeting, a thorough engineering and hydro- 
logie investigation was started. This study was completed in 1925. This 
investigation resulted in the findings that operations of Elephant Butte Reservoir 
had “not influenced floods, sediment deposits, or seepage in the vicinity of San 
Marcial," that “from natural causes, entirely independent of reservoir operations,”’ 
the river and the flood plain would “continue to be built up by sedimentary 
deposits in the future just as they had been in the past," and that this process 
would “continually increase the flood hazard and drainage difficulties at San 
Marcial. 

The conclusions thus stated in 1925 are borne out by the facts available today. 
An analysis of flood heights indicates that between 1895 (when a gaging station 
was established) and 1915 (the date of construction of Elephant Butte Dam) the 
channel of the Rio Grande at San Marcial filled about 4 feet. Most of this took 
place between 1906 and 1911. Between 1915 and 1925 there was an additional 
rise in the channel of about 2 feet at San Marcial. There was practically no 
change between 1925 and 1929. It is concluded that observed channel filling in 
the vicinity of San Marcial is a phenomenon not related to the storage of water 
in Elephant Butte Reservoir but attributable to natural conditions or other factors 
such as the construction of bridges and railroad embankments. 

In view of the above, it seems clear that the claims most likely to be pressed 
if S. 417 is enacted have insufficient merit to warrant putting the Government to 
the expense of litigating matters which occurred almost a quarter of a century 
ago. It would, therefore, be this Department’s recommendation that the bill be 
not enacted even if it were amended to apply only to damages occurring during 
the 1929 floods. 

The Bureau of the Budget has advised that there would be no objection to the 
submission of this report to your committee. 

Sincerely yours, 
(Signed) FRED G. AANDAHL, 
Assistant Secretary of the Interior. 


О 
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RECORDING OF JURY DELIBERATIONS 





Marcu 19, 1956.—Ordered to be printed 


Mr. EasrLAND, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany S. 2887] 


The Committee on the Judiciary, to which was referred the bill 
(S. 2887) to further protect and assure the privacy of grand or petit 
juries in the courts of the United States while such juries are deliberat- 
ing or voting, having considered the same, reports favorably thereon, 
with amendments, and recommends that the bill, as amended, do pass. 


AMENDMENTS 


1. On page 2, line 8, following the “$”’ sign, add “1,000”. 
2. On page 2, line 9, following the word "than", strike the word 
“years”, and insert in lieu thereof the words “one year”. 


PURPOSE 


The purpose of the proposed legislation, as amended, is to further 
protect and assure the privacy of grand or petit juries in the courts of 
the United States while such juries are deliberating or voting. The 
bill amends chapter 73 of title 18 of the United States Code by adding 
at the end thereof a new section which would impose a fine of not more 
than $1,000 or imprisonment of not more than 1 year, or both, for 
the recording of, listening to, or observing the proceedings of grand or 
petit juries while such juries are deliberating or voting. 


STATEMENT 


Prior to the introduction of this legislation, the Internal Security 
Subcommittee of the Committee on the Judiciary held hearings on the 
general subject of recording of jury deliberations, with a view to 
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2 RECORDING OF JURY DELIBERATIONS 


determining what legislation might be necessary to protect the jury 
system of our country. ‘These hearings were conducted on October 
12 and 13, 1955, following reports respecting the recording of the 
deliberations of juries, allegedly in connection with a research project 
financed by a grant from the Ford Foundation. The purpose of 
getting the facts of this matter on record was to permit assessment 
of the impact of this activity upon the integrity of the jury system. 
The Congress has an obligation in this regard, for the Congress has 
the duty of making all laws necessary for and proper carrying into full 
effect the provisions of the Constitution, and the seventh amendment 
of the Constitution specifically requires preservation of trial by jury, 
which necessarily must mean the kind of trial by jury which was in 
force under the common law at the time that amendment was written. 

After the evidence adduced at these hearings was evaluated, 
legislation was drafted, in the form of S. 2887, which was introduced 
in the Senate on January 9, 1956. 

The Department of Justice, in reporting on the instant bill, states 
that it is unequivocally opposed to any recording or eavesdropping 
on the deliberations of a jury under any conditions, regardless of the 
purpose, since such practices, however well intentioned, obviously 
and inevitably stifle the discussion and free exchange of ideas among 
jurors. That report further points out that such practices tend to 
destroy the very basis for common judgment among the jurors, upon 
which the institution of trial by jury is based, and are inconsistent 
with the purposes of the seventh amendment to the Constitution of 
the United States, which requires that trial by jury shall be preserved. 
It is further stated in the report: 

“There is no Federal rule or statute which now specifically prohibits eaves- 
dropping upon the proceedings or deliberations of Federal juries. To assure 
against any further intrusion upon the privacy of jury deliberations legislation 
such as that under consideration should be enacted.” 

A timely editorial, under the heading ‘Jury Tapping,” which is 
set forth on page 2 of the hearings of October 12, 1955, vary aptly 
sums up the situation, as follows: 

A jury imperatively needs to carry on its deliberations in private. When it 
retires to consider the evidence and arguments in a case which has been argued 
before it, its members must be free from any outside pressure or fear of reprisal. 
They must be free also to discuss the case with full confidence that what they say 
will not go beyond the walls of the jury room. Any impairment of this privacy 
not only destroys the detachment with which they ought to deliberate but ef- 
fectually deprives the litigants of their right to a fair trial. Uninhibited dis- 
cussion becomes very difficult if there is fear of a concealed microphone. 

As pointed out, this bill was drafted after thorough and careful 
study into the question of enacting legilsation for the protection of 
the jury system of our country. 

Significant also is the statement of the Attorney General that: 

We in the Department of Justice are unequivocally opposed to any recording 
or eavesdropping on the deliberations of a jury under any conditions, regardless 
of the purpose. 

The committee, after consideration, concurs in the conclusions 
reached by the Department of Justice and recommends that the bill, 
S. 2887, as amended, be considered favorably. 

Attached hereto and made a part hereof is the report of the Depart- 
ment of Justice, dated February 20, 1956. 
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DEPARTMENT OF JUSTICE, 
OFFICE OF THE ATTORNEY GENERAL, 
Washington, February 20, 1956. 
Hon. Harrer M. KILGORE, 
Chairman, Committee on the Judiciary, 
United States Senate, 
Washington, D. C. 


Dear Senator: This is in response to your request for the views of the De- 
partment of Justice concerning the bill (S. 2887) to further protect and assure the 
privacy of grand or petit juries in the courts of the United States while such juries 
are deliberating or voting. 

On January 6 of this year the Attorney General submitted to the Vice President 
for his consideration legislation identical in purpose and similar in text with that 
under consideration. That legislation was referred to the Committee on the 
Judiciary on January 9, but as yet has not been introduced. 

Early last fall the newspapers of the country called attention to a research 
project involving the wiring of a Federal court jury room with a hidden microphone 
and the secret recording of jury deliberations. As the Attorney General stated 
upon learning of this action, we in the Department of Justice are unequivocally 
opposed to any recording or eavesdropping on the deliberations of a jury under any 
conditions regardless of the purpose. Such practices, however well intentioned, 
obviously and inevitably stifle the discussion and free exchange of ideas among 
jurors. They tend to destroy the very besis for common judgment among the 
jurors, upon which the institution of trial by jury is based, and are inconsistent 
with the purposes of the seventh amendment to the Constitution of the United 
States, which requires that trial by jury shall be preserved. 

There is no Federal rule or statute which now specifically prohibits eaves- 
dropping upon the proceedings or deliberations of Federal juries. To assure 
against any further intrusion upon the privacy of jury deliberations legislation 
such as that under consideration should be enacted. 

In the legislation submitted by the Attorney General it is provided that persons 
who violate the privacy of a jury of any court of the United States shall be fined not 
more than $1,000 and/or imprisoned not more than 1 year. It is suggested that 
if the committee takes action on S. 2887 provision should be made for like penal- 
ties. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely, 
WiLL1AM P. ROGERS, 
Deputy Attorney General. 


CHANGES IN EXISTING LAW 


In compliance with subsection (4) of rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill, as re- 
ported, are shown as follows (new matter printed in italics, existing 
law in which no change is proposed is shown in roman): 


TitLe 18.—CriIMES AND CRIMINAL PROCEDURE 


CHAPTER 73.— OBSTRUCTION OF JUSTICE 
* * * ж * * ж 


Sec. 1508. Recording, listening to, or observing proceedings of grand or petit 
juries while deliberating or voting. 
Whoever knowlingly and willfully, by any means or device whatsoever— 
(a) records, or attempts to record, the proceedings of any grand or petit jury 
in any court of the United States while such jury is deliberating or voting, or 
(b) listens to or observes, or attempts to listen to or observe, the proceedings of 
any grand or petit jury of which he not a member in any court of the United 
States while such jury is deliberating or voling— 
Shall be fined not more than $1,000 or imprisoned not more than one year, or both. 
Nothing in paragraph (a) of this section shall be construed to prohibit the taking of 
notes by a grand or petit juror in any court of the United States in connection with 
and solely for the purpose of assisting him in the performance of his duties as such 
juror. 
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Mr. BIBLE, from the Committee on Interior and Insular Affairs, 
submitted the following 


REPORT 


[To accompany H. R. 6904] 


The Committee on Interior and Insular Affairs, to whom was re- 
ferred the bill (H. R. 6904) to provide for the establishment of the 
Jlooker 'T. Washington National Monument, having considered the 
same, report favorably thereon without amendment and recommend 
that the bill do pass. 

The committee concurs in the excellent report submitted in con- 
nection with this bill by the committee of the House of Representatives 
the pertinent portions of which are set forth below. 


PURPOSE OF THE BILL 


The purpose of H. R. 6904 is to establish the Booker T. Washington National 
Monument. This monument would be a public national memorial to Booker 
Taliaferro Washington (1856-1915), often referred to as the Moses of his race 
and the only American who has ever made the long journey from a slave cabin 
to the Hall of Fame. It would serve not only in recognition of his great contri- 
butions to America but also as an inspiration to present and future generations of 
Americans. 

The site of the proposed national monument would be the old plantation in 
Franklin County, Va., where Booker T. Washingron was born a slave and where 
he spent his early boyhood days until freed from slavery by the Emancipation 
Proclamation. 

The measure, if enacted, would require the Secretary of the Interior to maintain 
and preserve the monument in a ‘‘* * * suitable and enduring manner which, 
in his judgment, will provide for the benefit and enjoyment of the people of the 
United States." The Secretary would be authorized to establish on the monu- 
ment grounds a museum for relics and records of Booker T. Washington and for 
other articles of national and patriotic interest; to provide for public parks and 
recreational areas, construct roads, and mark with monuments, tablets, or other- 
wise, points of interest within the boundaries of the monument. 

The bill would authorize an appropriation of $200,000 for such purpose. 


EXPLANATION OF THE BILL 


The establishment of the Booker T. Washington National Monument at his 
birthplace in Franklin County, Va., would be of great national significance to 
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millions of Americans. 'The committee notes that & few years ago & national 
monument was created at the birthplace of George Washington Carver, who 
served under Booker T. Washington at Tuskegee Institute and who also won 
the acclaim of the American people for the great contributions he made to his 
country. 

The integrity of the site of the birthplace and early boyhood of Booker T, 
Washington is beyond question; the site is available; it is easily accesible to many 
millions of Americans; and it is readily adaptable to the development of a living 
monument which would inspire those who would walk within its boundaries. 


National significance 

Booker T. Washington dedicated his life to teaching millions of people the 
glory and dignity of work well done; to creating and sponsoring programs for the 
progress of his people; and to furthering national movements for public health, 
social welfare, and interracial and intersectional harmony. It is said of him that 
“He lifted the veil of ignorance from his people and pointed the way to progress 
through education and industry." Dr. Charles Eliot, president of Harvard 
University, summed up the character of Booker T. Washington in these words: 
“Teacher, wise helper of his race, à good servant of God and his country." 

Booker T. Washington's life and work was monumental. He left a deep 
imprint on life in America and his influenee will be felt far into posterity. А 
national monument to Booker T. Washington at his birthplace in Virginia would 
be a deserved and fitting tribute to his accomplishments and his teachings, 


Integrity of the site 

Booker T. Washington was born in a slave cabin April 5, 1856, on the plantation 
of James S. Burroughs, his owner prior to emancipation. He lived on this planta- 
tion until he was emancipated in April 1865, 

A few years ago a log cabin, reconstructed in accordance with plans prepared 
by the Virginia Fine Arts Commission, was placed on the foundations of the 
cabin in which Booker T. Washington lived. It is said that other slave quarters 
can be located by the foundations of the cabins. A description of this cabin and 
life on the plantation is given by Booker T. Washington in his autobiography, 
Up From Slavery. 

The Burroughs family house was destroyed by fire in 1951. The foundations 
remain. 

An old cemetery of the Burroughs family is on the site. It is seid to contain 
the grave of “Marse Billy,” one of Booker T. Washington's young masters who 
was killed in the Civil War and whom he mentions in his book, Up From Slavery. 

Also on the plantation site is the Booker T. Washington Birthplace post 
office established in 1948. 


Availability of the site 

The central portion of the plantation tract, on which are located the recon- 
structed birthplace cabin, foundations of other slave quarters and the Burroughs 
house, and the cementery, contains 165 acres. A modern, 2-story brick building, 
said to have cost in the neighborhood of $40,000, a 2-story frame dwelling, and a 
converted old barn (Tuck Industrial Hall) are on this plantation tract. A two- 
lane driveway, constructed with funds appropriated by the State of Virginia, pro- 
vides access to the site. 

The plantation tract described above is owned by the Booker T. Washington 
National Monument Foundation, a nonprofit corporation chartered and existing 
under the laws of the Commonwealth of Virginia. This foundation, in furtherance 
of its aims to obtain a national monument to Booker T. Washington at his birth- 
place in Virginia, has indicated its complete willingness to convey all its title and 
interest in the plantation tract and buildings and improvements thereon as 
described above on payment of the outstanding indebtedness against the property, 
which amounts to approximately $17,000. 

It is reported that the Commonwealth of Virginia, as an indication of its pride 
in the accomplishments of Booker T. Washington, has included the sum of 
$17,000 in its budget for 1956 for the purpose of purchasing the plantation tract 
described above with the intent of presenting the birthplace site to the United 
States Government for the establishment of a Booker T. Washington National 
Monument to serve as a symbol of the opportunities which America offers to all 
its people. The committee commends the Commonwealth of Virginia for this 
splendid gesture. 
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Avcessibility of the site 


The birthplace of Booker T. Washington in Franklin County, Va., is near the 
center of one of the most populous sections of the country. It is estimated that 
more than 100 million people in 23 States live within 750 miles of his birthplace 
and that more than 87 million live within a 500-mile radius. It is estimated that 
ner, 32 million tourists visit the many points of interest in Virginia 
annually. 

Booker T. Washington’s birthplace is 225 miles from Washington, D. C., 165 
miles from Richmond, 53 miles from Lynchburg, and 16 miles from Rocky Mount, 
Va. Itisashort distance from the Shenandoah Valley and only 43 miles from the 
Skyline Drive of the Blue Ridge Parkway by way of the Booker T. Washington 
Memorial Highway which passes by his birthplace. 4 

The committee feels that placing the Booker T. Washington National Monu- 
ment at his birthplace in Franklin County, Va., would make it accessible to the 
largest possible number of our own citizens and visitors from foreign lands. 


Adaptability of the site to development 


The plantation on which Booker T. Washington was born and spent the first 9 
years of his life is in an agricultural area in the foothills of the Blue Ridge Mountains 
of Virginia. The whole area is said to be practically in the same condition as it 
was when Booker T. Washington left it and went to Malden, W. Va. 

A most fitting monument to Booker T. Washington—one that would be highly 
adaptable to the site of his birth and early boyhood days, as well as one which 
would provide the greatest human interest and inspirational values—would be 
one which would include a restoration of the original plantation setting to depict 
his humble beginnings, together with a museum that would record the progress 
of the Negro in America from the time of his coming to these shores as a slave, 
with exhibits of the achievements of the race in industry, commerce, education, the 
arts, sciences, and literature, and in other fields of endeavor, thus preserving for 
posterity the evidence of the contributions of his race to the history and develop- 
ment of our country. The committee notes that this type of monument to Booker 
T. Washington, located at his birthplace, probably would come closer than any- 
thing else to filling a real need long felt in the hearts of millions of Americans and 
so eloquently expressed by Booker T. Washington in 1899 when he wrote in his 
book, The Future of the American Negro: 

“I wish to say that it [my race] may have reasonable pride in all that is honorable 
to its history * * *. We have reached a period when educated Negroes should 
give more attention to the history of their race, and in collecting in some museum 
the relics that mark its progress. It is true of all races of culture and refinement 
and civilization that they have gathered in some place the relics which mark the 
progress of their civilization, whieh show how they have lived from period to 
period. "We should have so much pride that we would spend more time in looking 
into the history of the race * * * in perpetuating in some durable form its 
achievements, so that from year to year, instead of looking back with regret, we 
can point to our children the rough path through which we grew strong and great.” 

The committee concludes that no site other than his birthplace in the foothills 
of the Blue Ridge Mountains of Virginia would be as adaptable to an appropriate 
national monument to Booker T. Washington. 


SUPPORT FOR H. R. 6904 


The committee calls attention to various groups and individuals supporting 
this legislation as follows: 

The American Teachers Association, with its 20,000 members who are 
representative of the 75,000 teachers who instruct and administer the affairs 
in all Negro schools throughout the country. 

The National Baptist Convention of America with more than 2 million 
members. 

The National Baptist Convention, U. S. A., Inc., with more than 4,500,000 
members. 

The Improved Benevolent and Protective Order of the Elks of the World, 
with more than 500,000 members. 

Booker T. Washington National Monument Foundation, Sidney J. Phillips, 
president; George S. Schuyler, editor, Pittsburgh Courier; G. Lake Ines, re- 
tired secretary, Tuskegee Institute (45 years of his life identified with Booker 
T, Washington and Tuskegee Institute). 

In addition to the aböve, letters received by the Booker T. Washington National 
Monument Foundation from about three-fourths of the Members of Congress 
indicate that the majority are in favor of this legislation, while others were non- 
commital at the time of writing. 
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DEPARTMENTAL REPORT 


The Department of the Interior has submitted an adverse report on the bill. 
In this instance, the Department has chosen to follow the recommendation of the 
Advisory Board on National Parks, Historie Sites, Buildings, and Monuments. 

The Advisory Board feels that ‘‘while Booker T. Washington, the man, is an 
impressive national figure, the birth site is not equally impressive.” The Depart- 
ment reports that the Board feels ‘‘* * * that the achievements of Booker T 
Washington are worthy of national recognition and should be appropriatel; 
memorialized.” In its view, “the place of such memorialization is at Tuskegee 
Institute, Alabama." 

The committee feels that the National Park Service has shown little interest 
in establishing & national monument to Booker T. Washington, whether at hi: 
birthplace, at Tuskegee Institute, or elsewhere. The only witness sent by the 
Park Service to testify at the hearings affirmed that the Service had made no 
plans for the establishment of a national monument to Booker T. Washington 

The committee also feels that the Advisory Board lost sight of fundamenta! 
human values in arriving at its conclusions. Beyond this, the Board's reluctance 
to consider birthplace sites because ‘‘* * * today more and more persons are 
born in hospitals, they are not born in homes,” as reported by the historian fo: 
the National Park Service, is less than persuasive, if germane. 

During the hearings on the bill, it was pointed out by Dr. G. Lake Ines, who 
spent 45 years at Tuskegee Institute, that ‘‘As a memorial, Tuskegee Institut: 
is complete in itself. No single monument or building on that campus could add 
anything to the glory of that achievement. Rather, it would be dwarfed by the 
magnitude of his own ereation." 

It is pointed out that the work and influence of Booker T. Washington wa: 
not confined to the school which he established in Alabama. He traveled exten- 
sively in all parts of the country in his endeavors and served his country at large. 

Attention also is called to the fact that Tuskegee Institute is a private insti- 
tution directly serving the educational needs of a few. Whether or not millions 
of Americans lacking the advantages of an adequate education would be reluctant 
to journey to the campus of an educational institution of higher learning wher 
they might feel cut of place, is a further consideration. 

In view of the above, the committee is compelled to disagree with the con- 
clusions of the Department of the Interior and the Advisory Board. 

The recommendations of Booker T. Washington, as quoted in the foregoin 
under the heading “Adaptability of the site to development," brings to mind th 
phrase that a man’s achievements are to be measured not so much by the heights 
to which he has attained, as by the depths from which he came. The committe 
feels that no other place in American could so well provide the base for that 
measurement in the case of Booker T. Washington than the place where he was 
born and lived the days of his early childhood. 

'The committee urges the enactment of H. R. 6904, It is hoped that this legis- 
lation establishing the Booker T. Washington National Monument at his birth- 
place in Franklin County, Va., will be enacted in time for the celebration of the 
100th anniversary of the birth of Booker T. Washington. 

The Department’s report is set forth following: 


UNITED STATES DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington 25, D. C., February 2, 1956. 
Hon. CLAIR ENGLE, 
Chairman, Committee on Interior and Insular Affairs, 
А 7, t 95 y 
House of Representatives, Washington 25, D. C. 


Myry Dear Mr. Ence: Your committee has requested a report on H. R. 6904, 
& bill to provide for the establishment of the Booker T. Washington National 
Monument. This proposed legislation would authorize the Secretary of the 
Interior to acquire the property located at Booker Washington birthplace, Vir- 
ginia, as a public national memorial to Booker T. Washington, noted Negro 
educator and apostle of good will. The proposed area would constitute the 
Booker T. Washington National Monument. The bill would authorize the 
appropriation of not to exceed $200,000 for purposes thereof. 

We recommend that H. R. 6904 be not enacted. 

The Booker T. Washington Birthplace Memorial is located in Franklin County, 
Va., 16 miles northeast of Rocky Mount. The 537.2-acre tract constituting the 
memorial consists of the plantation of Booker’s owner prior to emancipation, 
James S. Burroughs (a central 207-acre tract, the eastern boundary of which 
cannot today be determined with exactitude), and land adjoining north and south 
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of State Highway 122. On the plantation tract, there are, principally, a recon- 
strueted birthplace cabin, 1 modern brick 2-story building serving as post office 
and administration center, the foundation of another building, a converted old 
barn (Tuck Industrial Hall) and a 2-story frame dwelling used as a residence for 
the president of the memorial. 

There can be very little doubt that the central part of the birthplace memorial 
property is the birth site and early childhood home of Booker T. Washington, 
American educator and Negro leader. According to the Burroughs family Bible, 
Booker T. Washington was born (presumably on the plantation) April 5, 1856. 
On this site in Franklin County, Booker lived with his mother until emancipated 
in April 1865. He did not return until 1908, when, sentimentally, he sought out 
his birthplace. 

As is well known, Booker T. Washington was the founder of the Tuskegee 
Normal and Industrial Institute and achieved international fame as a Negro 
leader, educator, speaker and writer. At the time of his death in 1915, he was 
one of the best known Negro leaders in America. 

This proposed legislation has been considered by the Advisory Board on Na- 
tional Parks, Historic Sites, Buildings, and Monuments, which Board was estab- 
lished by the Congress to render advice in matters of this kind. The Advisory 
Board has considered this matter on two separate oceasions. Following its first 
meeting on the subject, which was held on March 22, 1954, the Board approved 
the following resolution: 

“The Advisory Board on National Parks, Historie Sites, Buildings, and Monu- 
ments having considered the proposal that the Booker T. Washington birthplace 
be included in the national park system, resolves that while Booker T. Washington, 
the man, is an impressive national figure, the birth site is not equally impressive, 
since it is largely devoid of original structures or object remains associated with 
him. It is also lacking in outstanding potentialities for recreational development 
were the area to be ineluded in the national park system on recreational grounds. 
he Board greatly appreciates the value of the work that the Booker T. Washing- 
ton Memorial is doing and commends it for preserving a spot which was dear to 
Booker T. Washington.” 

At a subsequent meeting, held on September 7-9, 1955, the Board reaffirmed 
its earlier view that the achievements of Booker T. Washington are worthy of 
national recognition and should be appropriately memorialized. The Board 
stated, however, its view that ‘“‘the place for such memorialization is at Tuskegee 
Institute, Alabama, where he made his greatest contributions to American life." 
The Board concluded that, since none of the original buildings remained at the 
birthplace, no expenditure of Federal fund was justified at that site. 

In the circumstances, we conclude that, based upon the several recommenda- 
tions of the Board and other information of record, the Booker T. Washington 
birthplace site does not measure up to the criteria or standards that have been 
adopted for the purpose of determining whether historie landmarks, structures, 
or other objects of historic or scientific interest warrant recognition as national 
monuments. It is felt also that the area lacks the scenic and topographic appeal 
of a recreational park. Because of its remoteness from urban areas, its poten- 
tialitv as a day-use recreational area is limited. It follows that this site does not 
qualify for admission to the national park system. 

The Bureau of the Budget has advised that there is no objection to the submis- 
sion of this report to vour committee. 

Sincerely yours, 





pæ 


WEsLEY A. D’EWART, 


Assistant Secretary of the Interior. 
CHRONOLOGY OF EVENTS IN THE LIFE OF BOOKER T. WASHINGTON 


A condensed record of certain important events and accomplishments in the life 
of Booker T. Washington is set forth below. The significance of many of these 
far-reaching events and accomplishments are not conveyed by their titles. 


Condensed record of some events and accomplishments in the life of Booker T. Wash- 
ington—from a chronclogy filed with the committee 


lorn & slave on the James Burroughs plantation, April 5, 1856, in Franklin 


County, Va. 

Moved with mother Jane Ferguson, brother John and sister Amanda to new 
home in Malden, W. Va., in 1865, after being freed.from slavery. 

Worked as houseboy in the family of Mrs. Viola Ruffner, wife of Gen. Lewis 
Ruffner, at $6 per month. 

Gained entrance to Hampton Institute in 1872 by cleaning a room which he 
swept and dusted three times as his examination. Miss Mackie, the lady prin- 





i 
* 


GO. «йез ж чы m 





6 BOOKER T. WASHINGTON NATIONAL MONUMENT 


cipal, inspected his work with a white handkerchief to reveal any dust or dirt. 
Graduated from Hampton Institute in 1875. 

Accepted invitation to principalship of a proposed training school for Negro 
teachers at Tuskegee, June 15, 1881, authorized by State Legislature of Alabama 
with appropriation of $2,000 for salaries. Opened Tuskegee Normal Schoo! 
July 4 with 30 students in Butler's Chapel, A. M. E. Z. Church, which has since 
grown to become the most famous school for Negroes in the world. 

In 1890, organized Annual Farmers’ Conference which helps to raise the stand- 
ards of rural life in the South. 

Pleaded with a congressional committee for a large Federal grant-in-aid in 
support of the Atlantic Cotton States Exposition held in 1895. 

Delivered famous Atlanta Exposition Address, 1895, which was the first of 
many notable speeches such as: Peace Jubilee in Chicazo; Jamestown Exposition 
in 1907; Fourth American Peace Congress, 1913; National Educational Associ 
tion, and many others. 

He was the recipient of many honorary degrees from such outstanding institu- 
tions as Harvard University, Dartmouth College, Wilberforce and Howard 
University. 

Invited Dr. George Washington Carver to join agricultural staff at Tuskegee 
in 1896. 

Wrote over 40 books, among them Up From Slavery, an autobiography, in 
1900, which has become world famous. His other works dealt with the school 
and his activities in behalf of people. 

Organized the Anna T. Jeanes Foundation in 1907 in cooperation with Dr, 
H. O. Frissell of Hampton Institute. 

Interested the United States Government in Liberia and was appointed 
United States commission by President Theodore Roosevelt. 

Cooperated with Mr. John D. Rockefeller in the establishment of the ( 
Education Board in 1910. 

Cooperated in the establishment of the Phelpps-Stokes Fund and Carn 
Foundation in 1911. 

Influenced the establishment of first Rosenwald School built at Notasulga 
Ala., which finally grew to 5,000 schools in 1,000 counties in the South at a 
of $21 million, employing 1,500 teachers, with student bodies of 750,000 annu: 

In 1900 founded National Negro Business League. 

Founded National Negro Health Week in 1914. 

Established Baldwin Farms colony in Macon County, Ala., in 1914. 

Last publie address was before the American Missionary Association 
National Council of Conzregational Churches in New Haven, Conn., in 1915. 

Gave last Sunday evening talk to teachers and students in the institute chapel 
October 17, 1915, his subject, Team Work. He died November 14, 1915, at 
Tuskegee Institute and is buried on the campus, 
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CONCLUSION 


Past Congresses or past Executive orders have brought into being more than 
180 units of the National Park Service. 

The coming into being of national park, national monument, national historic 
sites and related Park Service units assumes existence of what might be called a 
*yardstick of eligibility" of the physical area thus set aside. 

Similarly, the committee believes that the individuals or groups of individuals 
commemorated through bringing into being numerous national park units f 
that purpose assumes application of a “yardstick of greatness.” 

Having in mind these two assumptions, and notwithstanding the position of 
the National Park Service and its Advisory Board, the committee has concluded 
that— 

Booker T. Washington, the man, measures up fully to any yardstick 
greatness which might be applied. 

The Booker T. Washington birthplace, as a physical area so intimately 
associated with the man, qualifies when measured by our historic yardstick 
of eligibility. 


While this committee concurs in the conclusions reached by the 
House committee, we wish here to set forth a special conclusion. 1 
is the unanimous feeling. of the committee that every effort should 
be made by the National Park Service to develop newly created 
monuments and memorials in a manner thai will entail no excessive 
annual maintenance costs. The committee suggests, therefore, that 
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in developing the Booker T. Washington National Monument, the 
National Park Service attempt to concentrate its efforts in this par- 
ticular area to a fitting treatment of the central features of the tract 
to be donated by the State of Virginia, rather than attempt to recon- 
struct the original plantation theme by fully developing the entire 
tract. The willingness of the National Park Service to follow this 
suggestion of the committee’s is expressed in the communication set 
forth below: 


UNITED STATES DEPARTMENT OF THE INTERIOR, 
NATIONAL PARK SERVICE, 
Washington, D. C., March 16, 1956. 
Hon. James E. Murray, 
Chairman, Committee on Interior and Insular Affairs, 
United State. Senate, Washington, D. ( 

My Dgan SENATOR Munnav: Director Wirth has asked me to reply to your 
letter of March 14, concerning H. R. 6904, to establish the Booker T. Washington 
National Monument. 1t is our understanaing thai statements were mede during 
hearings on the bill that the central portion of the lands, amounting to about 165 
acres, would be donated to the Government by the State of Virginia, and your 
letter confirms this. We are of the opinion that this acreage, and perhaps even 
less, would be adequate for a proper development. We believe that this area can 
be appropriately treated to commenorate the achievements of Booker T. Washing- 
ton without reconstructing the plantation setting with all of its buildings, fields 
and appurtenances, and the expensive maintenance that such construction and 
program would entail. 

if the essential lands are to be donated, as you state, the $200,000 authorized 
by the bill would appear to be adequate to provide a fitting memorial treatment 
in the central portion and, at the same time, provide the basic facilities needed by 
visitors to the memorial area. 

Sincerely yours, 
E. uu < OYEN, Acti? 9 Director. 
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The committee also considered à companion measure, S. 2553, 
which was introduced by Senator Thye. Reports received on that 
bill from the Department of the Interior and the Bureau of the 
Budget are set forth below and made a part of this report. 

UNITED STATES DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington 25, D. C., February 2, 1956. 
Hon James E. MURRAY, 
Chairman, Committee on Interior and Insular Affairs, 
United States Senate, Washington 25, D. C. 

My Dear Senator Murray: Your committee has requested a report on 
8. 2553, a bill to provide for the establishment of the Booker T. Washington 
National Monument. This proposed legislation would authorize the Secretary 
of the Interior to acquire the property located at Booker Washington Birthplace, 
Virginia, as a public national memorial to Booker T. Washington, noted Negro 
educator and apostle of good will. The proposed area would constitute the 
Booker T. Washington National Monument. The bill would authorize the 
appropriation of not to exceed $200,000 for purposes thereof. 

We recommend that S. 2553 be not enacted. 

The Booker T. Washington Birthplace Memorial is located in Franklin County, 
Va., 16 miles northeast of Roeky Mount. The 537.2-acre tract constituting the 
memorial consists of the plantation of Booker's owner prior to emancipation, 
James S, Burroughs (a central 207-acre tract, the eastern boundary of which can- 
not today be determined with exactitude), and land adjoining north and south 
of State Highway 122. On the plantation tract there are, principally, a recon- 
structed birthplace cabin, 1 modern brick 2-story building serving as post office 
and administration center, the foundation of another building, a converted old 
barn (Tuck Industrial Hall) and a 2-story frame dwelling used as a residence for 
the president of the memorial. 

There can be very little doubt that the central part of the ee memorial 
property is the birth site and early childhood home of Booker T. Washington, 


American educator and Negro leader. According to the Burroughs family 
Bible, Booker T. Washington was born (presumably on the plantation) April 5, 
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1856. On this site in Franklin County, Booker lived with his mother until 
emancipated in April 1865. He did not return until 1908, when, sentimentally, 
he sought out his birthplace. I 

As is well known, Booker T. Washington was the founder of the Tuskegee 
Normal and Industrial Institute and achieved international fame as a Negro 
leader, educator, speaker, and writer. At the time of his death in 1915, he was 
one of the best known Negro leaders in America. 

This proposed legislation has been considered by the Advisory Board on National 
Parks, Historie Sites, Buildings, and Monuments, which Board was established 
by the Congress to render advice in matters of this kind. The Advisory Board 
has considered this matter on two separate oceasions. Following its first meeting 
on the subject, which was held on March 22, 1954, the Board approved the 
following resolution: 

‘The Advisory Board on National Parks, Historic Sites, Buildings, and Monu- 
ments, having considered the proposal that the Booker T. Washington birthplace 
be included in the national park system, resolves that while Booker T. Wash- 
ington, the man, is an impressive national figure, the birth site is not equally 
impressive, since it is largely devoid of original structures or object remains 
associated with him. It is also lacking in outstanding potentialities for recrea- 
tional development were the area to be included in the national park svstem on 
recreational grounds. The Board greatly appreciates the value of the work that 
the Booker T. Washington Memorial is doing and commends it for preserving a 
spot which was dear to Booker T. Washington." 

At a subsequent meeting, held on September 7—9, 1955, the Board reaffirmed its 
earlier view that the achievements of Booker T. Washington are worthy of national 
recognition and should be appropriately memorialized. The Board stated, how- 
ever, its view that “the place for such memorialization is at Tuskegee Institute, 
Ala., where he made his greatest contributions to American life.” The Board 
concluded that, since none of the original buildings remained at the birthplace, no 
expenditure of Federal funds was justified at that site. 

In the cireumstances, we conclude that, based upon the several recommenda- 
tions of the Board and other information of record, the Booker T. Washington 
birthplace site does not measure up to the criteria or standards that have been 
adopted for the purpose of determining whether historie landmarks, structures, or 
other objects of historic or scientific interest warrant recognition as nationa! 
monuments. It is felt also that the area lacks the scenic and topographic appeal 
of a recreational park. Because of its remoteness from urban areas, its potential- 
ity as a day-use recreational area is limited. It follows that this site does not 
qualify for admission to the national park system. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report to your committee. 

Sincerely yours, 
WresLEY А. D'EwaRT, 
Secretary of the Interior. 





EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington 25, D. C., February 1, 1956, 
Hon. James E. Murray, 
Chairman, Committee on Interior and Insular Affairs, 
United States Senate, Washington 25, D. C. 


My Dear Mr. CuarrMan: This is in response to your request for the views of 
the Bureau of the Budget on S. 2553, a bill to provide for the establishment of the 
Booker T. Washington National Monument, 

The Department of the Interior informs us that the Advisory Board on National 
Parks, Historic Sites, Buildings, and Monuments has considered this matter on 
two separate occasions and advised against designating the site as a national 
monument. While recognizing Booker T. Washington as an impressive national 
figure, the Board noted that the site of his birth is largely devoid of structures or 
objects associated with him. It also noted that the site is lacking in outstanding 
recreational values that might justify its inclusion in the national park system 
on recreational grounds. 

This Bureau agrees with the findings of the Board that expenditure of Federal 
funds is not justified at this site and accordingly recommends against enactment 
of S. 2553. 

Sincerely yours, 
Percy RAPPAPORT, 
Assistant Director. 
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Mr. SPARKMAN, from the Select Committee on Small Business, 
submitted the following 


REPORT 
together with 


MINORITY VIEWS 


I. INTRODUCTION 


On November 30, December 1, and December 2, 1955, your com- 

mittee conducted public hearings on the administration of the Motor 
Carrier Act by the Interstate Commerce Commission as it affects 
small truckers and shippers. In opening the hearings, Senator John 
Sparkman, chairman of the committee, observed that interstate 
trucking: 
* * * is not an ordinary industry—subject to the rigors of untrammeled competi- 
tion. Instead it is a regulated industry, entry into which is tightly controlled. 
Since 1935, the Interstate Commerce Commission—and not the dictates of the 
competitive market—has determined who shall be allowed to transport certain 
commodities, what routes he shall travel, what his minimum rates shall be, 
whether or not he can expand or improve his service, whether he may merge with 
other lines, and so forth. In short, the Commission by its decisions determines in 
large degree both the structure and performance of the trucking industry. 

It determines what opportunities shall be open to the small-business man who 
desires to risk his capital and exercise his freedom of enterprise. It determines 
in large degree what service the small-business man who ships his products to 
market shall receive and what rate he shall pay. Here is an industry which has a 
multidimensional impact on small business in America.! 


Senator Ep wann J. Thye, in his opening statement, added the ob- 
servation that the trucking industry is of vital concern not only to the 
small-business man but to every farmer in America. He pointed out 
that: 

* * * Under the agricultural exemption of the Motor Carrier Act, truckers who 
haul unmanufactured farm commodities to market are free from ICC regulation. 


1ICC administration of the Motor Carrier Act, hearings before the Select Committee on Small Business, 
United States Senate, 84th Cong., 1st sess., 1955, pp. 1-2. 
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2 COMPETITION IN THE MOTOR CARRIER INDUSTRY 


They are exempt from the certificate requirements of the act, but are still subject 
to the safety regulations. Yet, despite this clear provision of the law, I have 
received numerous complaints charging that the ICC has, by administrative inter- 
pretation, attempted to undermine the will of Congress. 

If these complaints are borne out by testimony before our committee, T, for 
one, shall demand a strict accounting from the Commission. When Congress 
translates the will of the people into law, no regulatory agency has the right to 
circumvent or subvert that law by an abuse of administrative discretion. There- 
fore, I shall examine the record carefully in order to determine what action, if any, 
is warranted.? 


Your committee did not explore the entire spectrum of transporta- 
tion problems confronting the Nation. Nor did it attempt to investi- 
gate the proper place of trucking, railroads, water carriers, and other 
media in the-complex scheme of the national transportation policy 

The committee's only purpose was to examine the validity of the 
many and bitter complaints received from small truckers and small 
shippers directed at the policies and practices of the Interstate Com- 
merce Commission. No better summary statement of the charges 
leveled at the Commission by small truckers and shippers has come 
to the attention of your committee than those contained in a letter 
from an attorney accustomed to representing small trucking clients in 
proceedings before the Commission. This concise yet comprehensive 
summary of allegations is as follows: 


It seems to me and to my clients that the basic problem confronting Congress 
and the country with respect to the ICC is not simply that the decisions are long 
delayed and expensive. The basie problem is that the ICC takes such a narrow 
and restrictive view of the motor carrier authority that should be authorized that 
even when a small carrier is willing to run the gantlet of an ICC procedure, it 
has very little hope of being able to secure any significant extension or addition 
of authority. The ICC seems to take the same view of the economy that is take: 
by reactionary business and labor unions when they seek to prevent the entry 
of any new enterprises into their respective fields. This view seems to be based 
on the assumption that there is only a limited amount of business and that it is 
to be the interest of those in the business to get the biggest slices of the pie that 
they can by keeping everyone else out of the field. 

When such conduct is engaged in by private business or labor unions, it is 
jrosecuted as a violation of the antitrust laws and regarded as highly improper 
it seems to me that the effects are just as baneful and antisocial when they are 
caused by a Government agency acting under a cloak of legal right as when they 
are caused by monopolists or conspirators acting in violation of the law. 

It is respectfully submitted that any careful analysis of an examination into 
the ICC administration of the Motor Carrier Act will indicate that the Commission 
has acted principally to prevent the entry of new enterprises or the expansion of 
old ones and that this is an unwise, unreasonable, and improper method of ad- 
ministering the transportation policy of this Nation and is an extremely poor 
method of encouraging the economic growth and expansion of the Nation.* 

Such were the grave and fundamental charges to which your com- 
mittee directed its attention and with reference to which extensive 
testimony was accumulated in public hearings. Witnesses included 
Government officials, small truckers and shippers, and transportation 
experts. A summary of their testimony, with comment, is herewith 
submitted. 


II. THE RECORD AND ITS SIGNIFICANCE 
A. RESTRICTIVE CERTIFICATION POLICY 


The restrictive certification policy of the Interstate Commerce 
Commission was, perhaps, the major source of dissatisfaction voiced 





3 Id., pp. 4-5. 
3 Id., p. 3. 
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at the hearings. The Commission, said the witnesses, whittled away 
and eroded the grandfather rights of numerous carriers. It construed 
the commodity and territorial provisions in existing certificates and 
permits strictly, severely, and, in many cases, absurdly. Frequently 
the Commission denied extension applications despite a strong showing 
of shipper needs. It was loath to grant alternate-route authority 
even where there was proof of greater efliciency and economy redound- 
ing to the publie interest. It often denied’ backhaul authorization 
even where deadhead runs and empty m ileage could thereby be elimi- 
nated or reduced. In short, the C ommission imposed so narrow and 
restrictive an interpre tation on “public convenience and necessity’ 
that it stifled the expansion and dynamism of countless enterprising 
motor carriers. 

1. Grandfather rights.—In passing the Motor Carrier Act of 1935, it 
was the general intent of Congres: that all motor carriers, which had 
been in regular operation for 3 years prior to 1935, be permitted to 
continue their interstate operations as they were then conducted. 
Such carriers were to be given grandfather certificates without an 
additional showing that their services were required by “public con- 
venience and necessity” or proof that these services were consistent 
with the “public interest.” 

Despite the clear intent of Congress, however, the Interstate Com- 
merce Commission seemed unduly restrictive in granting grandfather 
rights under the law. As Dr. James C. Nelson, a nationaliy recognized 
transportation expert, told the committee 

It was perhaps inevitable that certificates and е would describe the high 
degree of specialization that had developed in the trucking industry. But i 
exceedingly doubtful if anyone imagined that the grandíather clauses wouk E be 
so interpreted that many existing carriers, the smaller ones in particular, would 
have their lawful operations curtailed, or that the existing pattern of operation 
under free entry or the regulated pattern after the carriers had been blanketed 
under the law would be frozen despite inconsistencies, circuitous routes, empty 
mileage occasioned by insufficient commodity authority for return hauls, and the 
lesser availability of service to shippers in the case of perhaps a majority of the 
regulated carriers.‘ 

This contention was supported by the testimony and statements of 
many small truckers. One of these detailed his rather strange expe- 
rience in obtaining grandfather rights from the Commission. İn 1938, 
said A. W. Hawkins, his firm was granted a grandfather certificate to 
transport gene ral commodities between Charlottesville, Va., and New 
York City, operating over specified routes and serving intermediate 
points, 1t appeared that the Commission had properly approved 
this authority after examining the evidence presented by Hawkins, 
such as bills of lading and the testimony of shippers, drivers, and sup- 
pliers who had knowledge of the company’s operations prior to 1935. 
Hawkins was satisfied with this grant, but certain of his rail and truck 
competitors were not. They protested the decision, and persuaded 
the Commission to reopen the case. This was done, and, in 1940, the 
Commission restricted the original grant of authority. Again Haw- 
kins’ competitors protested, whereupon, in 1941, the Commission de- 
prived Hawkins of “practically everything” granted by the original 


certificate. Though the Commission, in 1944, restored some of 
Hawkins’ operating authority, it specified that no service was to be 
performed between any two points north of Arlington, Va. In short, 
after more than 6 years and 4 proceedings, in which the Commission 


и, р. 232. 
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examined and reexamined substantially the same set of facts, Haw- 
kins was deprived of his grandfather rights to serve the profitable 
intermediate points between New York City and places north of 
Arlington, Va. Asa result, Mr. Hawkins testified, his firm was unable 
to grow as part of an expanding industry and an expanding economy.‘ 

similar experience was related by Mr. Earl Oren, president and 
general manager of Dart 'Transit Co., St. Paul, Minn. After exten- 
sive proceedings, the Interstate Commerce Commission, in 1942, 
granted Dart a grandfather permit to “operate as a contract carrier 
for specified commodities between specific points with no compensa- 
tion for return, except as specifically authorized." * "Though the 
Commission had reduced the number of commodities that Dart claims 
to have carried prior to 1935, the company accepted the decision. 
Subsequently, however, on the intervention of Dart's competitors, 
the Commission imposed a narrower and narrower interpretation of 
Dart’s commodity authorization. It decided, for example, that 
Dart’s authority to transport canned goods did not cover the haul- 
ing of canned beer. Canned beer, the Commission said, was 
canned foods and not canned goods. Hence, Dart was in violation 
of his permit authorization.’ The Commission informed Dart’s 
customers of its decision, and, as a result, Mr. Oren testified, the 
company lost 75 percent of its. business and was unable to serve its 
customers adequately. "Thus, Dart 'Transit, which, prior to 1935, 
had operated as a common carrier of general commodities in Wisconsin, 
Minnesota, North Dakota, South Dakota, and Montana, was even- 
tually reduced to the status of a contract carrier with a severely 
limited route structure and substantially curtailed commodity au- 
thorization. The grandfather rights which Congress intended estab- 
lished carriers to have were certainly never granted to Dart Transit 
by the Interstate Commerce Commission. 

2. New authority and extensions.—Not only has the Commission 
failed to grant full grandfather rights to many carriers entitled thereto, 
but it has also, according to testimony before your committee, refused 
or delayed the grant of new authority and extensions to qualified 
applicants. 

Ine one case, the Dillner Transfer Co., of Pittsburgh, Pa., applied 
for authority to transport radioactive materials in interstate com- 
merce. This was in 1946. After investigation and hearing, Mr. 
Richard J. Flood, Jr., the ICC hearing examiner who heard the testi- 
mony, recommended that the application be approved. He found 
that competent witnesses, including the assistant director for research 
of the Koppers Co., a senior fellow at the Mellon Institute, a certified 
physicist permitted to do radiation work for the Physicists Society 
of North America, a representative of the Westinghouse Electric Corp., 
and the traffic manager of the Atomic Energy Commission at Oak 
Ridge, supported the application.” The hearing examiner concluded: 

From the evidence of record it appears to be conclusive that a special type of 
vehicle with lead lining aod cadmium plating is necessary to transport the com- 
modities here proposed... Apparently, there are no other motor carriers engaged 


in tais service and this is the first applicatior for such authority. The company 
desiring to perform this service has had long experience in the transportation field 


Id., pp. 5-11. 
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and is willing to have especially constructed vehicles of the type necessary to 
safely transport these commodities and effect needed distribution. No one 
questioned its ability, financial or otherwise, to perform the proposed service. 

There is no question of the need by shippers for the proposed transportation 
service, and appropriate authority should be granted subject to any rules, regula- 
tions, and requirements promulgated with respect to such traffic. 

The examiner finds that the present and future public convenience and necessity 
require operation by applicant as a common carrier by motor vehicle, in interstate 
or foreign commerce, of radioactive chemicals, materials, drugs and medicines, 
requiring special handling and equipment, special containers therefor and special 
instruments and equipment used in handling radioactive chemicals, materials, 
drugs and medicines, between all points in the United States, over irregular routes. 

he examiner further finds that applicant is fit, willing, and able properly to 
perform such service and to conform to the requirements of the Interstate Com- 
merce Act and the Commission’s rules and regulations thereunder; and that an 
appropriate certificate should be issued." 


This recommendation was filed in October 1947. But it was 
rejected by division 5 of the Commission, presumably on the basis of 
information supplied by examiner Kassel, who had not participated in 
the hearing and who was not officially assigned to the case. Appar- 
ently, the existence of Kassel’s memorandum was not made known to 
the applicant for about a year and a half. Instead, he was informed 
by the Secretary of the Commission that rules for the safe interstate 
transportation of radioactive materials were being formulated by the 
Commission and that ‘‘as soon as such regulations are prescribed, an 
effort will be made to dispose of the Dillner application as promptly 
as possible." !? This led to the following exchange at the hearings: 

Mr. Srutts. Mr. Coyle, in 1948 you wrote this applicant that, “We are still 
holding your application in abeyance pending the adoption of the safety regula- 


tions by the Commission.” Now, is that supposed to mean that you will adopt 
them or does it not mean that or—— 

Mr. Corie. Oh, I doubt very much whether radioactive materials are yet a 
commodity that moves freely in commerce. 

Mr. SruLTs. Well, if I could break in, a man wants to haul it and several 
shippers came in and said that they would like him to haul it. Now, do they 
know more about whether there is a need for the service or does someone in the 
ICC know more than the transportation experts and the man who is willing to 
risk his money? 

Mr. Corre. I would think that the agency which knows most about it would 
be the Atomic Energy Commission. 


Mr. Srurrs. Which appcared before the Interstate Commerce Commission in 
1947 and favored the application. Is that true? 
Mr. Corie. That I don’t know. The record is so old * * *.% 


In short, then, the first company which apparently applied for 
authority to transport radioactive materials as far back as 1946 had, 
by December 1955, not yet received authority to provide the required 
service. After 9 years, a representative of the Commission still 
expressed doubt “whether radioactive materials are yet a commodity 
that moves freely in commerce," despite the fact that a businessman 
had been willing to gamble that there was sufficient demand to 
warrant such service, several substantial shippers had testified that 
there was & need for the service, and the Atomic Energy Commission 
had asked the Commission to grant such rights." 

In this instance, the Commission took a paternalistic view that it 
knew more about transportation than all the other interested parties 
combined. Furthermore, it discounted completely the role of free 
enterprise and competition in determining the unfilled needs and 


1 Id., p. 435, 
7 Id., p. 432, 
' 3Id, p 
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wants of the economy. Your committee submits that this is a 
dangerous and fallacious overextension of the regulatory process. 

This determination by the Commission not to grant new authority 

is seemingly matched by its reluctance to approve route extension 
applications. As an example, Bee Line Express Co., of Birmingham, 
Ala., a common carrier of general commodities between Chattanooga, 
Tenn., and Birmingham, Ala., and between Rainsville, Ala., and 
Scottsboro, Ala., applied for an extension to serve the towns of Boaz 
and Albertville. Bee Line is a small company, operating 6 tractors, 
9 semitrailers, and 3 pickup trucks; and Boaz and Albertville are 
small towns with populations of 3,078 and 5,037, respectively. Ac- 
cording to Bee Line, three shipper witnesses testified at the ICC 
hearing in this case that: 
* * * there was no direct motor carrier service afforded by the large motor 
carriers between these points and Chattanooga and Birmingham. ‘They also 
testified that it takes from 3 to 10 days to obtain freight service between these 
points and Chattanooga and Birmingham by those large motor carriers which 
now provide any service at all. None of the opposing motor carriers offered to 
provide direct service to Albertville and Boaz from either Chattanooga or Bir- 
mingham although many of them operate between Chattanooga and Birmingham 
regularly. The opposing motor carriers which have operating authority to serve 
Albertville or Boaz either serve these points by a circuitous route or interline the 
traffic with a second carrier. This evidence led the joint board which 
heard the case to recommend the grant of authority to Bee Line to serve both 
Alvertviile and Boaz without restriction. The Commission, division 5, initially 
denied all authority to these points on the ground that these towns have “limited 
transportation needs" and that the service was not shown to be ''so inadequate 
as to justify a grant of additional authority." On reconsideration, the Com- 
mission, division 5, denied authority at Boaz and between Albertville and Birming- 
ham on the ground that the service of Roadway Express, Ine., was not shown to 
be inadequate even though the evidence of record demonstrates and the Com- 
mission’s report shows that Roadway would handle such traffic through its 
Gadsden terminal, in effect interchanging with itself at Gadsden." 

After 4% years of proceedings (which cost Bee Line approximately 
$1,400 or $1,500), the Commission finally granted the applicant limited 
authority to serve Albertville (population, 5,037), but steadfastly 
refused to approve the extension application with respect to Boaz 
(population, 3,078). According to the Commission, these towns had 
only “limited transportation needs” and the service, despite shipper 
testimony to the contrary, was not “so inadequate as to justify a grant 
of additional authority.” Here again the Commission set itself up 
as the sole arbiter giving no heed to the workings of a free enterprise 
system. 

3. Alternate routes—The Commission’s restrictive policy with 
respect to alternate route applications was another source of trucker 
dissatisfaction brought to light at the hearings. Simply stated, the 
problem is this: (1) a carrier is authorized to transport commodities 
between A and B over a specified route; (2) he must stay on this 
route even though he might operate more quickly, efficiently, and 
economically over some alternate route; (3) but, before he can use 
that alternate route he must have the approval of the Interstate 
Commerce Commission. The Commission’s policy on alternate 
routes, therefore, has a heavy impact on a carrier’s competitive 
position. 

The alternate-route application of Bingaman Motor Express Co. is 
a typical case in point, According to mformation supplied by its 





95 Id., pp. 93-94. 
9 Id., p. 94. 
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attorney, former ICC Commissioner James K. Knudson, Bingaman is 
а profitable motor carrier operating between New York City, Jersey 

City, Philadelphia, Reading, Pa., and Montreal, Canada. Bingaman’ s 
certificate requires that all traffic moving between Montreal and the 
New York, New Jersey, and Philadelphia a areas must traverse Reading, 
which is specified as the "gateway." To avoid circuitous travel, 
Bingaman petitioned the Interstate Commerce Commission for an 
alternate ta which would make Philadelphia 62 miles closer to 
Montreal and New York City 202 miles closer. Bingaman did not 
seek authority to serve intermediate points along the shorter route, 
the “application being for operating convenience only.” Bingaman 
simply wanted to avoid “having to haul its New York-Philadelphia 
area traffic bound for Montreal to Reading, Pa., before dispatching it 
to Montreal, and to make return hauls in the same fashion.” 

The Commission rejected the Bingaman applic ation. It set forth 
three tests which an applicant must satisfy before operating authority 
over an alternate route can be granted. These tests are: 

(1) Does applicant presently operate between the considered termini over a 
practicable and feasible route; 

(2) is applicant an effective competitor with carriers operating between the 
termini over direct routes transporting a substantial amount of traffic; and 

(3) will the competitive situation remain unchanged if the authority sought 

is granted.!5 
These tests, Mr. Knudson told your committee, are unwise, inappro- 
priate, and not in accord with established precedents. He quoted 
the Supreme Court as stating that— 
* * * the Motor Carrier Act is to be administered with an eye to affirmatively 
improving transportation facilities, not merely to preserving existing arrange- 
ments or competitive practices. (McLean Trucking Co. v. United States, 321 
U. 8. 67, 86.) 

He also cited the ringing dissent of Commissioner Elliott in the 
Guy Spalding case which characterized the Commission's present 
policy in alternate-route cases as follows: 

In short, this formula assures the large carriers that they will be granted 
alternate routes, and it just as surely assures the small carrier that he will not be 
granted alternate routes. I am, of course, opposed to any such test, even though 
it may have been used since 1935. Instead of preventing a monopoly, it helps to 
establish one, and once created, it becomes a case for the perpetuation of the 
monopoly. It encourages the large competitors to seek more equal and more 
convenient routes consistent with the national transportation policy, but in the 
same breath, it tells the small operator he must continue to operate, if he can, 
over his present route, no matter how wasteful and inconvenient that may be. 

i bie present proceeding presents a glaring example of the fallacy of such a 
est, 

Your committee feels that the Commission, in deciding alternate-route 
cases, should give paramount consideration to the public interest 
rather than to the vested interest of any carrier or group of carriers. 
As the Commission itself stated in the Dixie Ohio Express Company 
case: 

public convenience and necessity, in a proper case, may be found in operating 
economies and those things which contribute to expedition, safety, and efficiency 
in operation, all of which, though they benefit first the carrier, indirectly contribute 
to public safety and more reliable, more expeditious, and cheape r transportation. 
Given & proper showing of these things, a finding of public convenience and 
necessity is justified (30 M. C. C. 295, 296). 


i? Id., p. 364. 
18 Id., p. 365, 
V Id., p. 22. 

» Id., p. 369. 
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Or, as the Commission held in the Schultz Common Carrier Appli- 
cation (34 M. C. C. 629, 638), alternate-route authority should be 
granted— 
where the authorization of an alternate route, not involving service to additional 
points, will enable a carrier to render a more expeditious and economical service 


without adversely affecting the rights of any competing carrier, and thus more 
adequately serve the public.™ 


After all, Congress specified that the national transportation policy 
should “promote safe, adequate, economical, and efficient service." 

4. Backhaul restrictions.—The Commission’s policy with respect to 
backhaul restrictions, according to several witnesses, creates serious 
problems, especially for small truckers. The authority to haul spe- 
cific commodities between specified points on a one-way haul without 
payloads on the return, they said, is inefficient, uneconomical, and 
wasteful. It results in higher transportation charges and unbalanced 
route structures. It creates a transportation pattern which is 
“absurd.” Mr. Oren of Dart Transit Co., for example, observed on 
this point: 

* * * Transportation cannot be operated practically on such a pattern. It 
seems to me that the basic principle of transportation is that commodities pro- 
duced in one area are moved to another area where they are needed but not 
produced. Authority to move the same commodity between two points doesn’t 


amount to much. Reasonable authority should always include authority to 
perform a useful transportation service on the return trip.” 


Without such authority, the transportation industry would be frozen 
into a relatively fixed and rigid pattern. This, said Mr. Oren, is not 
in the public interest. 

Other witnesses offered concrete illustrations of this problem. 
Mr. H. Leon McBride of Goshen, N. Y., for example, informed the 
committee that he sends 70 semivans and 80 tanks daily into New 
York City to deliver milk and milk products and that most of these 
trucks are forced to return without a payload because of ICC restric- 
tions. *About 10 years ago," he writes, 


we attempted to develop return loads of liquid sugar for our milk tanks. "The 
ICC has since issued us some rights in liquid sugar that allows us to have return 
loads on about 15 percent of our tanks. We have applied several times to the 
ICC for further rights, but the ICC has not seen fit to give us additional rights 
for return loads. 

* * * About 3 years ago we purchased the rights of Empire Trucking of New 
York in hopes of having more return loads, but as of this date the Commission 
has refused to transfer these rights. The van type units all return without a 
payload, since we do not have general commodities rights. 

Thus you see that when the Commission states that they are trying to help 
carriers, in reality they are restraining trade by not allowing carriers to load 
in both directions.* 


Similarly, Continental Turpentine & Rosin Corp., a small manu- 
facturer located in Laurel, Miss., wrote to the committee as follows: 


We are a relatively small organization, having just less than 100 employees. 
Because of high rates and indifferent service on the part of the common carriers, 
we have had to develop a truck transportation setup for our finished products, 
and are now hauling turpentine, rosin, and pine oil, and paper sizes to a great 
many of our customers, particularly those located in the Southeast and Midwest. 
We are currently shipping somewhat more than one-third of our total production 
in our own equipment, and are delivering a small but significant percentage of 
our production to customers, who also operate their own trucks * * * 
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On about 20 percent of our loads, we are able to bring back materials which 


we can use. s is primarily empty turpentine cans, or in some cases solvents 
which we are using. On the balance of our loads, we come back completely 
empty. It seems to us that this is a considerable economic waste. When we 
started into the delivery pus of our business, we made a few inquiries and found, 
for example, that a local electric blanket manufacturer uses about a truckload 
of blanket shells out of Ohio every week. We in turn have a truckload going 
into Ohio every week. We fail completely to understand the reasoning which 
necessitates our trucks coming back empty and letting the other man pay common 
carrier transportation on this material which would provide us an excellent 
backhaul.** 

Though this company does not advocate complete freedom for 
private carriers in arranging backhauls, it does insist that the present 
system of restrictions “represents definite economic waste” for which 
there seems to be no “reasonable moral justification.” * 

A similar complaint was voiced by Indiana Refrigerator Lines of 
Muncie, Ind., which transports meat and meat byproducts, serving 
the packinghouse industries from the Midwest to points east and 
south on a strictly long-haul basis. Says the president of this com- 
pany, Mr. Tetrault: 

I started in the trucking business by driving a truck myself in 1946 and today 
my company will gross about $750,000 a year. I am very proud of the company 
I have built from nothing to what it is today but in order to continue our growth, 
to continue serving the packinghouse industries, and to continue to prosper it is 
a vital necessity that we be permitted to trip lease trucks from owner-operators 
and to be able to trip lease our own trucks to other carriers. 

You see, Senator Sparkman, our permits enable us to haul outbound only. 
We have tried to get return ICC certificates and also tried to buy return permits 
without any success to this date. Therefore it is a necessity that we be able to 
lease our equipment to other carriers who have authority to get return hauls 
for our trucks. We frequently haul loads from the Indiana area to Boston, Mass., 
New York City, and Miami, Fla., and you could imagine having to bring a truck 
home from such a distant point empty. On this basis our operation would be 
broke overnight.” 

Due to the seasonal and erratic nature of shipments in this industry, 
Indiana Refrigerator Lines considers it imperative that the historic 
right of trip leasing be preserved so that empty backhauls can be 
avoided. Any move to abolish trip leasing, says Mr. Tetrault, would 
“abolish the democratic American way of life" which permitted his 
company to get its start. He concludes that “our existence is at 
stake if trip leasing is abolished. No longer will a man be able to 
buy 1 tractor and 1 trailer and go into business for himself such as I 
did." * 

Similar problems would be created for carriers operating under the 
agricultural exemption if trip leasing is abolished or unreasonably 
curtailed. "This will be treated in subsequent sections of this report. 

5. Restrictive interpretation of “Public convenience and necessity.” — 
In a sense, the certification policy of the Interstate Commerce Com- 
mission is rooted in a restrictive view of what constitutes “public 
convenience and necessity,” and what is “consistent with the public 
interest." Numerous witnesses pointed out to your committee 
that the Commission imposes an almost insurmountable burden on 
applicants for new operating authority, extension of existing authority, 
and alternate-route privileges. In doing so, the Commission tends 
to ignore shipper needs and to show an inordinate concern for the 
protection of truckers already possessing operating authority. It 


M Id., p. 461, 
9 Ibid. 
V Id., p. 459 
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seems more concerned with maintaining the status quo for established 
firms than with the promotion of more efficient, economical, and 
flexible transportation service for the consuming public. 

The Commission's own testimony in this regard is both revealing 
and alarming. Commissioner Mitchell, chairman of division 1, 
stated the Commission's views on "public convenience and necessity" 
as follows: 

Commissioner MITCHELL. If I was convinced that one carrier was capable of 
giving good service to a shipper, I do not believe I would authorize another one. 

Mr. Apams. In other words, if you had one operator, one truck operator over 
& given route, he would meet your standard of convenience and necessity? 

Commissioner MrrcHuELL. Well, I would vote for only one truck, if that is 
what you mean.” 


By way of elaboration, Commissioner Mitchell then added: 


All I am interested in is the evidence of the proof of the need. I believe that 
if you put a lot of transportation companies in a certain territory that we are going 
to destroy many of them and the public is not going to get the kind of service they 
should. 

Mr. Apams. No; but you think of the need in a physical sense; isn’t that right? 

Commissioner MITCHELL. I think of need in the testimony of the shippers as 
to what they need. 

Mr. Apams. In the physical sense or the economic sense? 

Commissioner MITCHELL. In the physical sense.” 

Given this economic orientation, the Commission is not likely to 
approve operating authority for a potential competitor over a specified 
route, even though the applicant may demonstrate that he can provide 
cheaper, more eflicient, or more effective service to the shipping public. 
Under the cireumstances, public convenience tends to be subordinated 
to public necessity, and publie necessity interpreted in a narrow, 
physical sense rather than a meaningful, economic sense. As one 
trucker observed, the “ICC stresses too much ‘public necessity’ in- 
stead of ‘public convenience,’ and thus restrains trade rather than 
regulating it.” As long as service over a given route is physically 
adequate, the Commission seems satisfied, even though such service 
could be improved and costs reduced through the certification of addi- 
tional competitors. 

In this connection, Stanley N. Barnes, Assistant Attorney General 
in charge of the Antitrust Division, Justice Department, testified that 
the Commission has developed a new doctrine that adequate rail serv- 
ice to a given area is sufficient ground for denial of truck service. He 
cited the Kenosha Auto Transport Corp. extension proceeding, where 
a truck company sought to extend its route to reach a profitable 
tractor plant area. This application was opposed by railroads 
already serving the region, and, despite the fact that no truck services 
were available, Kenosha’s application was denied “on the sole ground 
of adequate rail service.” * In reaching this conclusion, the Com- 
mission reasoned that: 

* * * to deprive the rail carriers of the material volume they are now enjoying 
for the advantages which may accrue to shipper by use of motor transportation 
is not warranted. The fact that shipper’s competitors may have motor service 
available to them, in the absence of more definite evidence as to any injurious 
effect, is inconclusive. We have in the past denied an application for authority 
to operate as a motor common earrier where only rail service was available for 


9! Id., pp. 187-188. 
99 Id., p. 191.. 
V Id., p. 508, 
V Id., p. 138. 
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the movement of traffic (see Bailey Common Carrier application, 33 M. C. C. 537) 
and deem that the facts herein justify the same conclusion.?? 

Judge Barnes considered this decision an undue curtailment of 
intermode competition. He indicated that the Department of 
Justice would not support the Commission’s recent departure from 
the traditional policy of affording shippers and consignees “adequate 
service by motor vehicle as well as by rail.” It is the “unswerv ing 
position" of the Department of Justice, he said, to give shippers a 
choice between rail and motor carrier service. “To preserve that 
choice has been, and will continue to be, the goal of our efforts.” * 

In a similar vein, the American Trucking Associations deplores the 
denial of motor carrier authority on the ground that existing rail 
service is adequate. In a brief made available to vour committee, 
the associations argues that such denial “flies in the teeth of the long- 
established principle that shippers are entitled to adeguate service by 
motor vehicle as well as by rail.” * According to ATA, “the public 
ought not to be deprived of the benefit of an improved service merely 
because it may divert some traffic from other carriers." * Moreover, 
there i is nothing reprehensible, as some Commission decisions imply, 
in “‘a shipper desiring cheaper and faster service.” ® As ATA points 
out, “the national transportation policy, among other things, specifi- 
cally requires the Commission to promote—not obstruct—‘adequate, 
economical, and efficient service’ by the several carriers subject to its 
jurisdiction.” ® Certainly, “shippers in any territory should not be 
denied the widest possible choice of markets over the shortest and 
most economical routes if that can be avoided.” % 

Unfortunately, the Interstate Commerce Commission too often 
ignores this standard. Several witnesses contended that the Commis- 
sion’s narrow view of what constitutes “public convenience and 
necessity" or what serves the “public interest”? often disregards 
adequate consideration of shipper needs. Mr. Don Tucker, assistant 
trafhc manager of Land O'Lakes Creamery, Inc., Minneapolis, Minn., 
testified that he was unable to arrange for adequate and efficient 
common-carrier transportation for dairy products between Minnesota 
and Texas, that he, therefore, tried to employ Nationwide Carriers of 
Minneapolis as a contract carrier to serve his company’s special needs, 
and that the Interstate Commerce Commission denied Nationwide’s 
application on the ground that “no public need exists.” Said 
Mr. Tucker: 


My analysis showed * * * there was no common carrier who could offer an 
efficient, suitable transportation, which we require for our dairy products. In 
other words, we expect and desire a through movement—not a transfer of our 
lading from one vehicle to another, or rehandling in traffic. It deteriorates the 
quality of the product, and slows the transportation down. In this day and age, 
the housewife is very conscious of quality and of dated merchandise, and, as you 
- probably well aware, the eggs are dated, and they have a date on quality 
Jutter. 

So it is a very important factor that we make this transit as fast and efficiently 
as possible, and with the least number of handlings in traffic. The result was, 
from my analysis here, that no common carrier offered this service * * *, They 


9 Id., p. 139. 
8 Id., pp. 139-140. 











12 COMPETITION IN THE MOTOR CARRIER INDUSTRY 


couldn't fully guarantee the handling of the merchandise on & refrigerated unit— 
what we call insulated trailers and Thermo-king units to all the distributing 
centers in the State of Texas.” 


In order to develop the Texas market, therefore, Land O'Lakes 
Creamery was forced to go into “the private trucking business.” The 
ICC’s refusal to consider the special needs of this shipper made it im- 
possible for Land O’Lakes to expand its marketing area by using the 
services of a willing, able, and enterprising contract carrier. 

Mr. Donald E. Freeman, secretary of Shipley Transfer, Inc., Balti- 
more, Md., related a similar problem. Despite the supporting testi- 
mony of such shippers as B. F. Goodrich бо, Firestone Rubber & 
Tire Co., American Viscose Corp., International Latex, Inc., and 
others, Shipley Transfer was apparently unable to obtain permanent 
coniract carrier authority to transport liquid latex, especially from 
the Baltimore area. Several temporary permits were granted, but 
these were so restricted as to make it impossible for Shipley adequately 
to serve the needs of its customers. Said Mr. Freeman: 


One of the large shippers from Baltimore, Latex & Rubber, Inc., through Mr. 
George Richards, made the following observation concerning the problem of 
obtaining qualified carriers: 

‘The Commission has failed to recognize or accept the evaluation of the shippers 
in this industry presented to them through their witnesses, who have presented 
testimony to the Interstate Commerce Commission examiner concerning this 
industry and the future needs for tank-truck transportation. It has become our 
experience that each new customer outside of the limited area of this carrier’s 
authority requires a new application for either temporary authority or permanent 
authority. * * * 

“* * * Reluctance of the Commission to recognize the need for a special truck 
carrier has forced many receivers to private carriage. I can think of five immedi- 
ately who have purchased their own tank trucks rather than depend upon the 
whim and fancy of the Commission: American Foam Rubber Co., Testworth 
Laboratories, Southera Latex, International Latex, and Industrial Latex. 

“Tt is our opinion that if the time of all persons involved to acquire this authority 
were computed, the value of such time would exceed the cost of freight involved. 
The shipper, the receiver, the carrier, and the Commission's personnel are all 
involved in obtaining temporary authority to continue this type operation. * * * 

* Most shippers cannot afford to employ а special staff to accumulate data and 
supply information to the Commission for the proof of these reoccurring applica- 
tions, and so the employees must accumulate and write the voluminous letters 
and reports, make expensive telephone calls to shipping and receıving points, at 
the expense of their other duties. "This shipper has consistently brought the fore- 
going stand to the attention of the Commission, by letter, through testimony at 
hearings since 1949, and as of this date we do not have a permanently certified 
common carrier to handle the needs of this industry out of Baltimore. * * * 

“This is not a healthy situation for American business, and such action earns 
for the Government disrespect for itself and its methods, particularly when such 
problems are approached and presented to the administrative bodies of the 
Government in good faith, then after waiting years for some decision, we find 
that the Commission has failed to recognize the problem as it was presented." *! 


Apparently, the Commission is insensitive to shipper needs as they 
arise in a fluid and dynamic economy. 

To correct this situation, the Commission must broaden its concep- 
tion of “public convenience and necessity” and “public interest.” It 
must, as so many witnesses urged, allow competition a freer reign in 
the transportation industries. Said John Paul Stevens, a Chicago 
attorney and a member of Attorney General Brownell’s Nationa! 
Committee To Study the Antitrust Laws: 

s Id., p. 32. 


# Id., pp. 59-60. 
* Id., pp. 61-62. 
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Mr. Stevens. * * * I think competition is generally the best standard of what 
is in the public interest in an industry where competition is feasible 

Mr. Apams. Would you say that competition is feasible in the trucking industry, 
given the economic characteristics of that industry? 

Mr. Srevens. It is so obvious that I don’t think there can be any dispute 
about it.€ 

Most witnesses agreed that, even in the areas where Congress has 
adopted the policy that competition may not have full play, the 
regulatory guide consistent with the public interest must include the 
principles of free enterprise which have long distinguished our econ- 
omy. Deviations from this policy should be closely and strictly 
confined to those instances where the regulatory need is clear. 

To implement a broader conception of “public convenience and 
necessity” and “public interest," the vast majority of witnesses before 
your committee agreed that the present presumption against entry 
and extended operating authority be changed. If an applicant can 
show that he is fit, willing, and able to provide a particular service, 
his application should be granted, unless there is a showing that the 
proposed x tees is X to the public interest. In other 
words, the burden of proof on the applicant should be lightened and 
the Commission's right to deny additional operating authority nar- 
rowed. Sinclair Weeks, Secretary of Commerce, added his voice to 
the preponderant majority opinion expressed at your committee's 
hearings when he stated that, while transportation is not strictly 
analogous to other industries, he felt that competition should be 
utilized as & regulator to the maximum extent possible and that an 
application ought to be approved unless there is a showing that it is 
against the public interest.* 

6. Summary.—The suffocating effects of the Commission’s certifica- 
tion policy on smaller carriers were summarized by Dr. James C. 
Nelson, who directed one of the most comprehensive studies yet made 
of the administration of the Motor Carrier Act. (This study, entitled 
“Federal Regulator Restructions Upon Motor and Water Carriers,” 
was published as Senate Document No. 78, 79th Cong., Ist sess., 
1945.) Reflecting the opinion of most of the witnesses appearing 
before your committee, Dr. Nelson stated: 

On their face, the regulatory restrictions such as just described must contribute 
to inefficient operations by the restricted carriers in many cases. Carriers whe 
cannot solicit backhaul traffic will have higher unit costs in every case in which 
profitable backhaul traffic would otherwise have been available. 

It will certainly be more difficult in many instances for carriers with limited 
commodity authority to utilize their trucks as fully and as many hours a day as 
can those with full commodity authority. 

Route and territorial restrictions which perpetuate or require circuity when 
direct and economical routes are physically available can only raise the cost of 
service and generally lessen its value to shippers. 

In addition to such effects, operating authority restrictions can and have 
impeded the growth of efficient carriers, and because traffic changes character in 
time, many restricted carriers have elected to retire from the business or have 
been forced out because of limited opportunity to expand or a deteriorating traffic 
situation for which no remedy exists under highly restricted commodity authority.“ 
_ That these regulatory restrictions and the process of entry control 
itself have pressed down differentially hard upon small motor carriers 
is indicated by the fact that: (1) it was the small- and medium-sized 
motor freight carriers which were most frequently burdened with 

“ Id., p. 216. 
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the narrowest operating authorities; (2) it was the small- and medium- 
sized carriers which seemed to experience the greatest difficultv in 
obtaining relief through the grant of additional operating authority; 
and (3) it was the small- and medium-sized firms which seemed to 
face the severest handicaps in inaugurating a for-hire motor-freight 
business in interstate commerce. Even Commissioner Arpaia conceded 
the validity of these findings—at least as of 1945." 

The motivation behind the Commission’s restrictive certification 
policy is, of course, problematical. Nevertheless, it is significant 
that many witnesses expressed the view that the Commission seems 
overly concerned with the protection of the railroads and large estab- 
lished truckers against competition. As Mr. Oren of the Dart 
Transit Co. put it: 

This restrictive view taken by the ICC seems to me to be based on a desire to 
protect the monopoly of the large carriers who are already in the field, and it 
completely disregards and frustrates the needs of the business world, the necessity 
for economic growth and expansion, and the right of small carriers to expand or 
of new enterprises to enter the field. Altogether this policy serves the interest 
of the public very badly by freezing the transportation industry, which is basic 
to the economy of a large country such as ours, into a relatively fixed and rigid 
pattern. 

To the extent that this evaluation is accurate, the public interest 
is not properly served. Certainly, Congress in enacting the Motor 
Carrier Act did not intend to stifle fair competition orto protect 
vested interests in a manner against the general welfare. 


B. MERGERS 


In vivid contrast to the restrictions imposed on the smaller carriers 
applying for route and commodity extensions, alternate-route privi- 
leges, and backhaul authorizations, is the Commission’s policy with 
respect to mergers and consolidations. Thus, former ICC Commis- 
sioner James K. Knudson pointed to an “accelerated trend toward 
mergers, consolidations, and purchases of the small carriers by the 
larger ones during the last few years, and particularly during the past 
2 years."" Не quoted from a speech to the Society of Security 
Analysts in Boston (November 1955) by a representative of the great 
Pacific Inter-mountain Express Co. as follows: 

The year 1955 has been the most active year for trucking mergers in the history 


of the trucking industry * * *, 

The merger climate is favorable down in Washington, much more favorable 
than when we got slapped down on our Keeshin acquisition application 5 years 
ago. 

The resistance is less. Most of the expanding truck lines have decided that it is 
an unnecessary waste of time and money to oppose a competitor’s merger appli- 
cation if the competitor will also get the idea. And many of the railroads have 
come to the conclusion that it would be better to have a few strong law-abiding 
trucklines to compete with, than to cope with the ICC’s financial inability to 
keep 2,000 little ones in line.® 


Mr. Knudson observed that the largest trucklines no longer try to 
achieve transcontinental trucking systems in “one fell swoop,” but 
that they now try to attain the same goal by acquiring rights on a 
piecemeal basis. He pointed to one west coast carrier which formerly 
terminated in Chicago and now has acquired rights extending its 

“Id, p р. n4 
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4 Id., 20. 18-19. 











COMPETITION IN THE MOTOR CARRIER INDUSTRY 15 


operations as far east as Cincinnati. Another carrier, said Mr. 
Knudson— 

encircles the United States from Boston to somewhere in Texas, and * * * if the 
future is favorable, this carrier aspires to get to the Pacific coast in that direc- 
tion.” 

He concluded that informed prognosticators “foresee the eventual 
formation of about 200 common-carrier trucking systems and the 
elimination of most of the present 2,600 individual motor carriers in 
the carrier field.” ° Apparently, the Commission is doing little to 
stem this tide. Instead, it seems to condone mergers and acquisitions 
by the big, while stifling growth and expansion of the small. 


C. THE AGRICULTURAL EXEMPTION AND TRIP LEASING 


The extent to which free competition can promote the public interest 
in the trucking industry is indicated by experience with the agricul- 
turat exemption of the Motor Carrier Act. Under section 203 (b) (6) 
of the act, as amended, motor vehicles used in carrying property 
consisting of ordinary livestock, fish (including shellfish), or agricultural 
(including horticultural) commodities (not including manufactured 
products thereof) are exempt from economic regulation by the ICC, 
if such motor vehicles are not used in carrying any other property or 
passengers for compensation. Here is an unregulated segment of the 
trucking industry which, according to witnesses most intimately 
familiar with its operation, has admirably served the interest of 
farmers, consumers, and the general public. 

Yet, despite the clear intent of Congress and the plain language 
of the law, the Commission has waged an aggressive campaign to 
narrow the scope and neutralize the effectiveness of the exemption. 
Despite the stubborn opposition of farmers and exempt truckers, 
backed by the adamance of the courts, the ICC has shown itself 
determined to grasp control of a segment of this industry which 
Congress wanted to be free from regulation. 

The Department of Agriculture, the National Council of Farmer 
Cooperatives, the American Farm Bureau Federation, the National 
Grange, and the National Farmers Union—in short, all the major 
segments of agricultural opinion—testified with remarkable unanimity 
in defense of the agricultural exemption. Ear] L. Butz, Assistant 
Secretary of Agriculture, told your committee that motor -carriers 
operating under the exemption give farmers better service, greater 
convenience, and lower rates than the regulated common carriers. 
Mr. Butz then added: 

The economical transportation of agricultural commodities is more important 
to farmers today than at any other time in recent history as a result of the cost- 
price squeeze in which farmers find themselves. Costs of production and market- 
ing have been steadily increasing while the prices farmers receive have been 
declining. Under these circumstances transportation becomes increasingly 
important and farmers must seek every opportunity to reduce their transportation 
costs. 

* * * in a great many instances the marketing of agricultural commodities 
cannot be effectively accomplished if those products are required to be trars- 
ported by regulated carriers over specified routes between designated localities. 
We feel it is imperative that farmers be in a position to move their products et 
the appropriate time to whatever markets their judgment dictates.™ 


* Id., p. 20. 
© Ibid. 
4 Id., pp. 52-58. 














16 COMPETITION IN THE MOTOR CARRIER INDUSTRY 


Similarly, Homer L. Brinkley, executive vice president, National 
Council of Farmers Cooperatives, indicated that transportation costs 
account for about one-eighth of the farmer's total marketing costs and 
constitute *one very important factor" in accentuating the present 
economic adversities of the farm community. Regulated common 
and contract carriers, he said, are necessarily limited by route and 
rate regulations which make their “‘service unavailable and inadequate 
from widespread and oftentimes remote agricultural areas to daily 
changing and expanding market outlets." ? ]t is imperative, there- 
fore, said Mr. Brinkley, that “major reliance fbe] 9 upon the 
‘owner-operator,’ the ‘independent bauler,’ slurringly called gypsies 
by some of the opposition to the exemption, who can move from 
State to State, area to area, as and where harvest peaks and climatic 
conditions create the need for their services. We regard these agri- 
cultural haulers as an important group of small-business men render- 
ing an essential service—both to farmers and consumers as a whole, 
thus serving the public interest." * 

Despite the enthusiastic support for the agricultural exemption by 
both farmers and exempt truckers, the Commission bas tended to 
regard it as an unfortunate and undesirable provision in the law. 
Said Matthew Triggs, assistant legislative director of the American 
Farm Bureau Federation: 


It is our general observation that the Interstate Commerce Commission and 
members thereof have tended to regard the agricultural exemption of the Inter- 
state Commerce Act as an unfortunate and undesirable provision. This observa- 
tion is based on discussion with individual Commissioners, speeches made by 
individual Commissioners, reports of the Commission, testimony of the Commis- 
sion on bills before the Congress on various occasions, and by numerous actions 
of the Commission designed to narrow or at least having the effect of narrowing, 
the scope of the agricultural exemption. 

Soon after the approval of the Motor Carrier Act the Interstate Commerce 
Commission endeavored to establish the doctrine that the agricultural exemption 
was inapplicable to any vehicle which was being used to haul both exempt and 
nonexempt commodities, even though not hauled on the same load. In other 
words, the Commission sought to make the test for the exemption the use to which 
the truck was put, rather than the commodity hauled at a particular time. This 
proposal weal hare struck a crippling blow at the agricultural exemption and to 
the tens or hundreds of thousands of small truck operators engaged in hauling 
farm products, since most agricultural hauling is on a one-way basis and operators 
cannot survive if denied the opportunity of obtaining return revenue. 

This effort of the Commission to curtail the agricultural exemption was stricken 
down by the courts (Interstate Commerce Commission v. Service Trucking Company, 
3d Cir. 1951, 186 F. 2d 400). 

The Commission has also sought to establish the principle that the agricultural 
exemption was intended to pet only to the transportation of farm products to 
the point where they first enter the ordinary channels of commerce. Upon refusal 
of the courts to sanction such interpretation the theory was abandoned by the 
Commission. 

In a series of actions, the Commission has endeavored to narrow the interpreta- 
tion of the agricultural exemption by defining the term ‘‘manufactured”’ so as to 
include therein operations not normally so considered. To the extent the Com- 
mission’s ruling in such instances have been dealt with by the courts, the courts 
have uniformly held that the Commission was endeavoring to limit the agricul- 
tural exemption to an extent not intended by the Congress.” * 


Outstanding examples of the Commission’s attempt to narrow the 
agricultural exemption via restrictive commodity interpretations are 
the ICC rulings that redried tobacco stems are an agricultural com- 
modity, but that redried tobacco leaf is not; that a live chicken is 
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an agricultural commodity, but that a chicken with its head cut off is 
not; that nuts in the shell are agricultural commodities, but shelled 
nuts are not; that lint cotton is an agricultural commodity, but cotton 
linters are not; etc. In these cases, the Commission has steadfastly 
refused to follow the expert testimony of representatives of the 
Department of Agriculture and, frequently, the recommendations 
of its own hearing examiners in making the necessary commodity 
determinations. In the case of dressed poultry, the Commission has 
even refused to follow the ruling of the Eighth Circuit Court of Appeals 
outside the territory covered by the eighth judicial circuit. 

The tenacious refusal of the Commission to “make its peace” with 
the agricultural exemption is particularly remarkable and flagrant 
in view of the periodic reaffirmation of the exemption by acts of 
Congress. Since 1935, every amendment to the Motor Carrier Act 
has broadened and liberalized the agricultural exemption, and, 
although often requested to do so, Congress has uniformly refused to 
adopt amendments which would either directly or indirectly narrow the 
scope of the exemption. In /. C. C. v. Kroblin, a decision which has 
become a landmark in this field, Judge Graven observed: 

There are two features that stand out most predominately in the voluminous 
legislative history relating to amendments made or proposed to section 203 (b) (6). 
One feature is that every amendment that Congress has made to it has broadened 
and liberalized its provisions in favor of exemption and the other feature is that 
although often importuned to do so, Congress has uniformly and steadfastly 
refused or rejected amendments which would either directly or indirectly have 
denied the benefits of the exemptions contained therein to truckers who are 
engaged in operations similar to that of the defendant herein. It is believed that 
the actions and attitude of Congress as manifested in connection with amendments 
to section 203 (b) (6) are preponderantly indicative of an intent on the part of 
Congress that the words ‘‘manufactured products’’ used in that subparagraph are 


not to be given the restricted meaning contended for by the Interstate Commerce 
Commission herein. 


(6) It is the holding of the court that New York dressed poultry or eviscerated 
poultry do not constitute “‘manufactured”’ products within the intent and meaning 
of section 203 (b) (6). It is the feeling of the court that an opposite holding would 
in reality constitute an attempt to accomplish by means of judicial construction 
that which Congress has steadfastly refused to allow to be accomplished by 
legislation.™ 

This and similar decisions, it seems, find widespread acceptance, with 
the Department of Agriculture, the Department of Justice, the major 
farm organizations, the thousands of exempt truckers, and many 
students of transportation—but not with the Interstate Commerce 
Commission. 

Having failed to press its restrictive view of the agricultural exemp- 
tion on Congress and the courts, the Commission apparently adopted 
a different strategem to achieve the same ends. It issued its so-called 
trip-leasing order (MC-43) under which all trucks leased by a com- 
mon carrier must be leased for at least 30 days. This order, according 
to the National Council of Farmer Cooperatives, would prohibit “the 
leasing of trucks for single trips or backhauls, regardless of the effi- 
ciency resulting from full utilization of equipment and the consequent 
economy of operations." * It constitutes, according to the American 
Farm Bureau Federation, the Commission's **most successful attack 
upon the agricultural exemption,” a “flank attack’? by which the 
Commission can effectively nullify the exemption.” 

4 Id., pp. 403-404, 


9 Id., p. 108, 
V Id., p. 116. 
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Assistant Secretary of Agriculture Butz explained the importance 
of the trip-lease issue as follows: 

The custom of trip leasing exempt and private carriage vehicles for return 
hauls is important to agriculture. It implements and makes effective the agri- 
cultural exemption in the Motor Carrier Act and permits full and efficient utiliza- 
tion of vehicles, with the result that greater flexibility and economy of operation is 
pouce. Private or exempt carriage is seldom of such a nature as to permit a 

alanced two-way-load operation. If these carriers cannot lease their vehicles 
for a return haul the result is obvious. The round trip operating expenses must 
be borne by the returns from the one-way exempt haul, thereby reducing the 
proceeds the farmer receives from his commodities.® 

But, both Angus MacDonald, of the National Farmers Union, and 
Mr. Butz made it clear that the trip-leasing issue has wider ramifica- 
tions, and affects common carriers as well as exempt and private 
carriers. Said Mr. Butz: 

The inability of the owners of these exempt vehicles to trip lease for return 
hauls would also add to the operating costs of the regulated carriers. These 
exempt vehicles have been extensively used by the regulated carriers as a tempo- 
rary supplementation of their owned equipment. Very few of the fully regulated 
carriers have such ideal operations that they are not confronted at times with 
peaks and valleys in the volume of traffic flow. The availability of exempt 
vehicles for short-term leasing provides a flexible and economical contribution to 
the varying equipment needs of the regulated carriers. 

For these reasons, the Department of Agriculture, the Department 
of Justice, all the major farm organizations, the independent owner- 
operators whose aurvival depends on meaningful trip-leasing privileges, 
and many of the common carriers appose the Commission’s trip-leasing 
regulations. Moreover, they unanimously supported S. 898, a bill 
introduced by Senator George A. Smathers and others to clarify 
congressional policy with regard to trip leasing. The prompt enact- 
ment of trip-leasing legislation would assure that no decision on this 
subject could be made unilaterally by the Commission without 
regard to congressional mandate. 


D. REDTAPE, DELAY, AND COSTLINESS OF ICC PROCEEDINGS 


The Commission’s certification policy, its interpretation of “public 
convenience and necessity,” and its attitude toward the agricultural 
exemption are, of course, crucial determinants of competitive oppor- 
tunity in the motor carrier industry. Of almost equal importance, 
however, are the administrative methods and practices—the rules 
of procedure used by the Commission to process applications and 
reach decisions. Are these rules promotive of the public interest, 
and do they serve the ends of justice? Do they assure genuinely 
equal treatment for the small and the big, the weak and the strong, 
the poor and the rich? In short, are they designed to carry out 
effectively the will of Congress? 

As previously noted, a small applicant for new operating authority 
or an extension of existing authority faces formidable obstacles. He 
must prove that there is a public need for the service, the existing 
service is inadequate, or that the carrier already serving the field 
will be unable to supply an expanding market ‘adequately. This, 
under current Commission criteria, is a difficult enough burden of 

roof. Nevertheless, there are other requirements to be met. As 

r. Dudley Pegrum, a nationally recognized authority, put it: 


? Id., pp. 53-54, 
" Ibid е 
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In addition, the new applicant will have to defend his operating financial plans, 
prospective pene schedules, and so forth in the face of opposition of existing 
carriers, both of his agency and others that may be affected, or think that they 
may be affected, at some future date. The traffic to be developed, the possi- 
bilities of such traffic, the economic development of the area, and the future 
prospects of the area will all have to be portrayed for the tender scrutiny of those 
carriers already occupying the field. Moreover, even the descriptions of the 
equipment which is to be used will be examined by intervenors who wish to see 
the application denied. 

The foregoing is not a caricature of proceedings. It is a summary statement of 
what is taking place every day all across the country before examiners of the 
Interstate Commerce Commission. Hearings are prolonged into years and 
the money spent on endeavoring to secure operating authority on occasion runs 
into hundreda of thousands of dollars. This does not cover the expense arising 
from the array of talent alined against the applicant. 

If this procedure were necessary to protect the consuming public and to guard 
against ruinous competition it might be a necessary cost of private enterprise in 
transport. As it is, it is simply a wasteful process. Moreover, it is hardest 
on the small operator who cannot afford the expense involved and who cannot 
match the resources marshaled by his opponents to keep him out of competition. 
Generally, the ones who are most able to resist the intrusion of competition, 
or break down the resistance to it, are the large carriers who do not or should not 
need the protection. In other words, current procedures are stacked against the 
small carrier, not deliberately by the ICC, but by the false premises upon which 
current regulatory practices are erected.” 

These observations were supported by the testimony of truckers 
and shippers who have had firsthand familiarity with Commission 
proceedings. A. W. Hawkins, for example, was subjected to four 
separate hearings on essentially the same set of facts, lasting from 
1937 to 1944, before the Commission made a final determination of his 
grandfather rights.“ Similarly, Bee Line Express Co. battled for 
4% years and spent approximately $1,400 for authority to serve 2 
little Alabama towns with a combined population of 8,200. By 
December 1955, the Commission still refused to certificate Bee Line 
to serve one of these towns (population 3,078), despite shipper testi- 
mony showing that a genuine public need exists. In another case, 
Dillner Transfer Co. applied for authority in 1946 to transport radio- 
active materials in interstate commerce. Yet, by 1955, despite the 
fact that it apparently was the first company to file such an applica- 
tion and despite Atomic Energy Commission support for the applica- 
tion, the Commission had still not issued a certificate.™ Finally, the 
Yeary Transfer Co. spent between $15,000 and $20,000 and suffered 
the loss of substantial traffic in order to enforce its rights under the 
agricultural exemption. The Commission had ruled that redried 
tobacco leaf was a manufactured product and hence not subject to the 
agricultural exemption, although the Commission did classify the 
same redried tobacco leaf as an agricultural commodity in railroad 
freight tariffs. Not until Yeary appealed to the courts was the 
Commission reversed and Yeary accorded the rights which Congress 
intended agricultural haulers to have.“ These examples could be 
multiplied. They all underscore the redtape and costliness of ICC 
proceedings and the unbearable burden such procedures place on 
small carriers. 

The differentially severe impact of Commission procedures on the 
small carrier is especially noteworthy. Mr. Donald Freeman, secre- 

“ Id., p. 469. 
“ Id., pp. 5-7. 
“ Id., pp. 92-94. 


“ Id., pp. 428-442. 
* Id., pp. 100-102. 
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tary of Shipley Transfer Co., testified, for example, that his company 
spent $9,000 on attorney fees alone% to process its application for 
operating authority in liquid latex, only to find that large carriers 
apparently received preferred consideration. Said Mr. Freeman: 


We have had an experience where one of our authority applications covered 
the same general territory as one presented by Chemical Tank Lines, Inc. (one 
of the Nation's largest tank-truck operations). 'The hearings were held a few 
weeks apart, and the witnesses in both cases were substantially the same, except 
that Shipley Transfer had several additional shipper and receiver witnesses sup- 
porting its application. The carriers participated in each other's hearing. 
Chemical Tank Lines' hearing lasted 1 day and Shipley Transfer's hearing lasted 
3 days. The results were: Chemical Tank Lines received a recommended grant 
of authority on a territory basis; Shipley Transfer, Inc., was recommended a 
limited point-to-point grant which is still pending after 3 years. The words 
“fair” and “impartial” in the national transportation policy seem somewhat hollow 
in light of this treatment * * * 

Has it become the express desire of Congress that the big be favored at the ex- 
pense of the small? We don’t think so—it’s just that there is something in the 
slow determination of the Interstate Commerce Commission which tends to work 
to the disadvantage of the small carrier and to the advantage of the large one 
The unnecessary delays cause great dilemma among the small carriers, who do not 
have the money or the special staff to pursue applications over extended periods 
of indecision.” 

Much of the redtape and delay in Commission proceedings is caused 
by the almost unlimited rights of intervention and protest which the 
Commission accords to carriers having an only remote interest in a 
particular case. Often the protestants are banded together in organ- 
ized groups which have the pw to delay proceedings and harass 
applicants. Mr. Dexter Gould, general manager of the Millis Trans- 
portation Co., Millis, Mass., spoke for several New England contract 
and common carriers when he told your committee: 

Certain Boston-New England motor carriers have banded together into a close 
knit organization and they are generally represented by one attorney. Appar 
ently, the attorney is hired on a monthly or yearly basis by all of these carriers 
to protest each and every extension which arises. 

Some ridiculous and unfair results have occurred as a result of this organized 
or pass protest arrangement. 

A carrier will file for an extension on a certain commodity in a given area and 
in almost all cases the organized carrier protest attorney will appear to prot 
the entire application. Many times the applicant case indicating the need for 
additional service can be heard by a Commission hearing examiner in a half day. 
But the mass protest carriers take 1, 2, or even 3 days to present all their evidence 
of service now available. 

And that testimony with respect to available service is repeated over and 
over and over, in case after case, almost by rote by professional witnesses who 
appear for these organized protesting carriers. The result is that most of th 
hearing is taken up by the overrepetitious protestant testimony. This appears 
to me, and other New England carriers, wholly unnecessary and uncalled for.‘ 

Mr. Lee Loevinger, an attorney from Minneapolis, Minn., described 
one ICC hearing where there “were so many attorneys intervening 
that we had to move from a small to a large courtroom in the Federal 
courthouse. At one point, there were so many objections being made 
between the time a question was asked and a ruling by the examiner 
that by the clock it took more than 45 minutes. Under these cir- 
cumstances it was impossible to present any testimony.” ® МГ. 
Loevinger’s client who went through this hearing added: 


*5 Id., p. 60, 
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'The procedure of the ICC shows that its dominant purpose is to protect the 
monopoly of the large authorized carriers, since it permits and even encourages 
all carriers to intervene and participate in all proceedings involving any other 
carrier, regardless of whether or not there is any clear or direct relation between 
the purpose of the hearing and the interest of the intervening carriers. Since the 
large carriers can and do maintain legal staffs simply for the purpose of carrying 
on such endless litigation before the ICC and since the small carriers cannot 
afford such uneconomic extravagance, this procedure by itself gives the large 
carriers a powerful weapon simply because of their size and wealth and which is 
completely unrelated to any principle. Furthermore, while the ICC complains 
that it is overloaded it actually multiplies its own work by making its own pro- 
ceedings much longer and more complicated than they should be because of this 
unrestricted right of intervention. In our own case, this procedure has resulted 
in such confusion and harassment that it has actually prevented any orderly 
presentation of evidence. I think it is fair to say that the proceedings which the 
ICC has established present the small carrier with a type of modern ordeal by 
litigation.** 


Mr. A. D. Hull, executive vice president of Whitfield Transporta- 
tion, Inc., El Paso, Tex., also deplored the Commission's practice of 
giving large carriers almost unlimited intervention privileges. Said 


Mr. Hull: 


A typical example of this is the case of Whitfield Transportation, Ine., MC- 
108461, Sub-No. 42, which case has gone to trial but has been postponed. This 
case involves an extension of 90 miles, serving areas with a total population of 
some 10,000 inhabitants, and at the present time there is only one small carrier 
serving the points applied for. There were eight attorneys protesting this appli- 
cation for extension of authority. It is the practice of many of the large carriers, 
with their wealth of resources, to protest every case and discourage future appli- 
cations, In this instant case much of the Government's time and money is being 
wasted by attorneys representing carriers who have practically no interest in the 
case and who merely burden down the record with useless testimony only to 
justify their clients’ fees. 

Carriers protesting an application should be required to prove through their 
records that a definite injury would be sustained, and a hypothetical assumption 
on their part would not enable them to participate. They should prove that a 
given percentage of their business is or would be affected, and this percentage 
should be sucb that they would definitely prove a substantial interest in the case. 

Almost every carrier in the country, by interchange of traffic, participates in 
the movement of traffic destined to almost all points. An effect, even though 
small, ean be shown by almost anyone that wants to protest an application and 
the small carriers do not have the resources to stand lengthy hearings and are 
therefore restrained from expanding. 

The present trend will bring about the elimination of many of the small local 
motor carriers and will undermine the necessary public service provided by 
these same carriers unless some steps are taken to stop this trend.” 

These results were hardly contemplated by the law. Under the 
Administrative Procedure Act, the Commission can do much to expe- 
dite proceedings, cut redtape, and curtail dilatory protests and inter- 
ventions. As Professor Bernstein, of Princeton University, an expert 
in public administration and a recognized authority on regulatory 
commissions, observed: 

* * * much of the present difficulties in handling the paperwork in the regu- 
latory commissions * * * can be expedited a good deal with the proper applica- 
tion of administrative technology and improved administrative techniques. The 
difficulty is that the commissions tend to place so much emphasis in their work on 
a careful case by case consideration of matters that they tend to be lax in developing 
general policies which would be applied readily to the cases as they come before 
them, and thus each application tends to be considered almost as a separate 
matter without regard necessarily to other cases involving similar factors. 





“ Id., p. 47. 
* Id., pp. 446-447. 
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I think with a more careful development of policies which could be applied 
readily to cases as they come to the desks of the regulatory commissions, the 
delays that seems to be inherent in the processes could be eliminated.” 


„ The Commission, should, as Senator Duff commented, be “less 
engrossed with detail’ and more concerned with the formulation of 
overall policy: 

Senator Durr. They have to get rid of more of that detail, as they have tried 
to do by some administrative reorganizations. So far, however they have failed 
to attain their essential function—to determine policy at the top and to execute 
that policy down the line. A whole lot of administrative work hasn’t been well 
done and consequently there has been delay in the whole process. 

Mr. BERNSTEIN, Yes, I agree wholly. There is a terribly strong tradition in 
the commissions for policy to emerge out of the individual case decision of the 
commissioners instead of attempting by independent investigation and inquiry 
to determine in advance what the policy ought to be in a given situation. 

Senator Durr. In other words, to let it happen instead of trying to make it 
happen. 

Mr. BERNSTEIN. Yes; instead of remaining passive waiting for the case to 
come, the Commission ought to take the initiative in deciding what policy is in 
the public interest.” 


E. OVERALL PERFORMANCE OF THE INTERSTATE COMMERCE 
COMMISSION 


Any overall appraisal of motor-carrier regulation raises a number 
of fundamental policy questions. Is regulation necessary, and, if so, 
to what extent? Should regulation be based on safety or economic 
considerations? Should common carriers be protected, and the role 
of contract, private, and exempt carriers be curtailed? Are the 
economic characteristics of the trucking and railroad industries 
sufficiently similar to justify the same type of regulation in both 
instances? Are the basic objectives of the Motor Carrier Act com- 
patible with a competitive, free-enterprise philosophy? If not, how 
can the two be reconciled to promote the public interest? ‘These and 
similar questions were discussed by the witnesses before your com- 
mittee. Their answers provide some insight into the Commission’s 
overall performance in the field of motor-carrier regulations. 

Secretary of Commerce Weeks expressed one viewpoint, On the 
one hand, he argued that “greater reliance should be placed on 
competitive forces in ratemaking." " On the other, he suggested 
that— 
the commerce and defense of the Nation demand the maintenance of an adequate 
common-carrier system by all forms of transportation, rail, highway, water, and 
alr.‘ 

The unfair competition of contract and private motor carriers should 
be substantially restricted, he said especially because small business 
has a— 

very real interest in the * * * preservation and strengthening of a healthy 


common carrier service. No area of business activity has a greater dependence 
on common carriers than has small business,” 


The Secretary then added: 


The maintenance of a private fleet of trucks or barges requires not only a large 
volume of business if any economies are to be realized, but capital investments 
generally beyond the capacity of small businesses. 


n Id., p. 225. 
7? Id., pp. 229-230. 
V Id., p. 287. 
^ Ibid. 

V! Id., p. 289. 
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The same is true of contract carrier services, which invariably require an assured 
volume. While private and contract transportation have proved economical in 
many instances, the conditions for their success are seldom found in small busi- 
ness. Only common-carrier service can handle efficiently and economically 
small or irregular shipments and they can do this only because they combine the 
shipments of thousands of individual businesses, great and small. 

For this reason small business has a special interest in the preservation and 
development of a stable and strong common-carrier industry. If the common 
carrier cannot retain the large-volume shipments of the larger shippers, his cost 
and revenue outlook is adversely affected.” 

Most witnesses, however, doubted the need for protecting common 
carriers. Dr. Dudley F. Pegrum, for example, stated the case as 
follows: 

* * * If a carrier wishes to offer common-carrier service, presumably it 
thinks the business is worthwhile and wants to compete for it. here seems to 
be no reason why this privilege should be denied when the structure of the industry 
is so competitive. It is difficult to see how consumer protection is afforded by a 
policy which imposes limitations on competition by restriction of entry. Nor is 
it necessary to restrict the competition of contract carriers by limitations of entry, 
either among themselves or with common carriers, if the objective of the policy 
is publie interest and consumer protection. The argument often advanced, that 
contract carriers will tap off the cream of the traffic assumes that those who want 
common-carrier service have to be supported by those using the type of service 
afforded by contract carriers. This argument not only runs counter to the cost 
characteristics of motor transport; it also raises the question why the users of 
contract service should be expected to carry any of the burden created by demands 
for common-carrier transport.” 


Dr. Pegrum then concluded that the trucking industry “is one area 
where small business can flourish and will flourish if public authority 
will permit it to do so.” % 

All witnesses agreed that trucking is not a natural monopoly, and, 
hence, does not fit the economic model of a public utility in the same 
sense as a local gas or electric company. ‘The witnesses agreed that a 
natural monopoly is an industry requiring one or a limited number of 
large firms in order to bring about the lowest level of cost for consumers 
and the public generally. A natural monopoly is an industry in which 
there are marked economies of scale, i. e., as successively larger firms 
develop, the average unit costs of production at an efficient rate of 
utilization decrease. The typical public utility industry generally 
requires a large minimum investment and much fixed investment 
with the additional result that economies of utilization can be obtained 
by allowing additional business to go to existing firms up to the point 
when least cost utilization is achieved. Such industries must be 
regulates because the firms in it can exert too much power over prices 
and output in markets with many areas of inelastic demand. But, 
as all the witnesses agreed, the trucking industry does not fit this 
description. On the contrary, its economic characteristics are such 
as to make competition both feasible and desirable. 

Seeretary Weeks described the uneconomic aspects of competition 
in an ordinary public utility, or natural monopoly, and agreed with the 
committee that there was sound public policy for strict Tegulations of 
such industries. He further stated that the trucking industry was 
quite different from these public utilities and that there was no reason 
why there should not be a large number of companies and no reason 
why competition among a large number of independent firms is not 
perfectly feasible in the trucking industry.” 

% Id., pp. 289-290, 

T Id., p. 468. 


n Id., p. 470. 
9 Id., pp. 304-305. 
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Though there was unanimous agreement on the competitive charac- 
teristics of the trucking industry, there was a difference of opinion as 
to the public policy implications. Commissioner Arpaia, for example, 
insisted that the common-carrier segment of the industry has to be 
p against competitive inroads, and that this protection must 

e achieved through comprehensive economic regulation. Dr. Lloyd 
Halvrson, economist for the National Grange, by contrast, said that 
the inherently competitive characteristics of the industry make entry 
control and rate control by Government action both unnecessary and 
undesirable. Said Dr. Halvrson: 

I believe it is perfectly clear that the Motor Carrier Act of 1935 and its ad- 
ministration is a clear-cut case where Government has fostered big business, and 
kept out small business. In other words, if we had left the truck-transportation 
business to normal, free-market forces, the industry would have a much larger 
number of small trucking firms than it has today. 

In many ways, trucking is ideally suited to small business units, but Govern- 
ment has prevented it from developing in this direction. 

From the standpoint of public-utility economics, there is little basis for creating 
bigness in truck transportation by use of Government powers. 

If I am wrong, and if bigness in trucking has an economic advantage, then it 
would come into existence under normal free competitive conditions. 

The basic reason for Government creation of a monopolistic situation, or special 
franchises, if you prefer, should be to bring about certain economies as are pos- 
sible by concentrating business in a decreasing-cost industry, or to bring about 
greater convenience to the public. Clearly in the case of telephone service and 
gas distribution, the creation of large exclusive franchise areas is sound because 
it avoids duplication of facilities, brings about other economies, and increases 
convenience for consumers. 

There is good reason to believe that in the case of the Motor Carrier Act, it 
created diseconomies, or at least prevented the industry from coming to a rational 
economic equilibrium as it would have under free and fair competition.” 


Dr. Halvorson then added: 


There is, of course, competition of a kind in trucking today, and in the entire 
transportation industry. "The competitive result, however, is akin to what would 
happen if competition for a place on our Olympic team were limited to the first 
hundred or so who got through the gate.™ 

Such limited competition, as several witnesses pointed out, is not а 
matter of economic necessity and technological inevitability. Nor is 

| it in accord with the Nation's free enterprise philosophy or traditional 
' antitrust policy. The original Interstate Commerce Act and the 
Sherman Act, they said, were enacted in response to the popular 
agitation against trusts and monopolies—to protect consumers against 
monopolistic exploitation. By contrast, “the primary pressure for 
regulation of motor carriers came, not from consumers, but from the 
railroads, and eventually, from established members of the motor 
carrier industry itself." * In short, the Motor Carrier Act of 1935 
stemmed largely “from the same philosophy that created the NRA 
system of cartelistic price control." * 

Said Mr. John Paul Stevens, a member of Attorney General 
Brownell’s National Committee To Study the Antitrust Laws: 

* * * the basic purpose of motor-carrier regulation is the direct opposite of 
antitrust policy. Motor-carrier regulation is designed to protect the transporta- 
tion industry from competition. To achieve this objective, the regulatory agency 


if employs the two principal techniques which the antitrust laws forbid in other 
g industries. It fixes prices and restricts entry of new firms, 


рана диц 


V Id., pp. 122-123. 
8 Id., p. 123. 
93 Id., p. 214. 
4 Id., p. 122. 
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In rezulating motor-carrier rates, the ICC has little or no occasion to complain 
that rates exceed a reasonable maximum. Instead, like the parties to a price- 
fixing conspiracy, it is primarily interested in the establishment of proper minimum 
rates. Similarly, in controlling the entry of new firms, it docs not merely pass 
on the qualifications of the newcomer to render adequate service. It is primarily 
interested in making sure that the entry of a new firm will not make the industry 
too competitive to maintain rates and profits at a level deemed desirable for the 
protection of the industry. * * * 

Since the economic regulation of motor carriers is primarily for the benefit of 
the transportation industry—especially the railroads—it reflects an assumption 
that monopoly is better than competition. ‘Today our national transportation 
policy assumes that an adequate transportation system can best be maintained 
and developed by making it difficult and expensive for new firms to enter the 
industry. 

This, concluded Mr. Stevens, is a reversal of the historic presump- 
tion that competition, wherever it is technologically and economically 
feasible, is better than monopoly. 

In partial rebuttal, Commissioner Richard F. Mitchell explained 
that safety considerations make comprehensive regulation of the 
motor-carrier industry imperative. He implied that manv accidents 
in the unregulated segment of the industry go unreported, and that 
safety regulations are much better enforced with respect to regulated 
as compared to exempt carriers. He stated: 

I am informed by the Chief of the Section of Safety that we received only 111 
reports last year from the exempt carriers on accidents which occurred throughout 


the Nation. We received approximately 30,000 accident reports from the 
common and contract carriers.» 


On examination by counsel, however, Commissioner Mitchell con- 
ceded that the Commission does not at present require the segregation 
of reportable accidents between company-owned equipment, equip- 
ment operated on lease, and equipment operated on a trip lease. He 
admitted that the 30,000 accidents reported by contract and common 

carriers may include a large number of accidents involving exempt 
carriers, and that the Commission has no statistically valid study of 
the problem. The Commissioner did not dispute the statement of 
the Supreme Court, in which American Trucking Associations, Inc., 
et al. v. United States (344 U. S. 298, at 305 (1953)), said: 

The conclusion that highway safety may be impaired rests admittedly on 
informed speculation rather than statistical studies, and road checks, conducted 
by the Bureau did not indicate any significant difference in the number of safety 
violations between leased and owned vehicles.* 

Commissioner Mitchell also agreed with the findings of his hearing 
examiner who, in Ex Parte MC-43, sheet 62, stated: 

The claim of some of the authorized carriers which operate considerable equip- 
ment under trip lease, that such quipment is operated more safely than either 
owned equipment or that held under term lease, is balanced by well-documented 
evidence indicating just the reverse.* 

In the end, Commissioner Mitchell admitted that, on the subject of 
safety, the Commission “has no more than an educated guess or in- 
formed speculation, rather than statistical studies." * His position 
was summarized as follows: 

Mr. ApAMs. Well, Commissioner, in these questions on trip leasing, our main 
concern is whether trip leasing ought to be banned on safety grounds or economic 
grounds. Can we say that the Commission has no statistically valid studies 





“Id., pp. 214-218 
4 1d. с; 177. 
Іа, , р. 178, 
" Ibid. 
* Ibid, 
"Ibid, 





26 COMPETITION IN THE MOTOR CARRIER INDUSTRY 





which show that trip leasing results in unsafe operation whereas the regulation 
of common carriers results in safer operation; is that correct, Mr. Commissioner? 
Commissioner MriTCHELL. That is correct, as I understand it.* 


On other questions, too, the Commission had to concede that its 
statistical data were deficient. For example, Commissioner Mitchell 
made an effort to persuade the committee that the operating ratios 
compiled by his staff showed that larger carriers generally tend to be 
more efficient and profitable than smaller carriers." On examination 
by counsel, however, he had to admit that his operating ratios did not 

| prove his point, and that percentage return on investment compari- 
f sons would have to be made before such a flimsy generalization could 
be validated.? Moreover, he concurred that some of the smaller 
carriers may be less profitable simply because they have less lucrative 
route or commodity authorizations than their larger rivals: 


Mr. Anas. In other words, even if you were to find that large carriers are more 
profitable than small carriers, this does not persuade you that the economic char- 
acteristics of the trucking industry are such that only large carriers can be effi- 
cient; is that correct? 

Commissioner MITCHELL. That is absolutely correct.% 


Similarly, the Commission could not present any statistically valid 
data to show how many certificates contained route restrictions, com- 
modity restrictions, and other restrictions.* It had no information 
on the extent to which its backhaul restrictions resulted in empty or 
partial-load return trips. It had no data on intermediate-point restric- 
tions. In short, the Commission could present no statistical evidence 
on the extent of the restrictions and limitations imposed by it on the 
motor carrier industry, nor could it measure the differential impact of 
its regulatory orders on large, medium-sized, and small carriers. Com- 
| missioner Mitchell readily admitted this in the following colloquy: 


Mr. Apams. Time is limited and we have to conclude. 

Would it be fair in summary to say that from question 31 onward, where the 
committee addressed certain questions of fact to you, that the Commission found 
itself unable to provide statistics on the basis of which those questions could be 
answered? That is, in many cases you did not have the statistics available. Is 
that correct? 

Commissioner MrrcnErr. I think that is substantially correct, Doctor. 

Mr. Apams. Now, Commissioner Mitchell, doesn’t it indicate that your regula- 
tion of this industry is largely based on what might be called informed speculation, 
rather than on concrete statistical evidence? 
| Commissioner MrrcuELr, Well, I don't think that is quite correct. I think we 
try these cases on the record made in the specific case that comes up. 

Mr. Apams. But in the aggregate, you have no impression, or a very poor 
impression, of what the effect of your decisions has been. That is, you have no 
way of measuring because you don’t have the statistics available? 

Commissioner MrrCHELL. I think that is correct. 

Mr. Avams. In other words, here we have the picture of regulation of a sub- 
stantial industry in the United States which is not based on as much detail and 
information as should be available. 

Commissioner MrrcukELL. I think that is right, Doctor * * * 9 


р Is it surprising, then, that Prof. Marver Bernstein, of Princeton 
University, a leading authority on independent regulatory com- 
9 Id., p. 181. 


® Id., p. 192 
*! Id., pp. 193-194, 


a Id., p. 195 
I 9 Id., p. 200. 
b % Id., p. 205. 
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missions, offered this evaluation of the Commission's overall per- 
formance and achievement record: 

* * * regulatory commissions have not been satisfactory instruments of 
governmental regulation of business. By insulating themselves from popular 
political forces, the commissions have subjected themselves to undue influence 
from the regulated groups and tend to become protective spokesmen for the 
industries which they regulate. They have been singularly unimaginative and 
uninventive. They tend to define the interests of the dominant regulated parties 
as the public interest. Compared with the ingenuity, imagination, and inventive- 
ness of American business, the commissions are administratively inept, politically 
naive, intellectually passive, and morally flabby.” 


III. SMALL BUSINESS VERSUS THE INTERSTATE COMMERCE 
COMMISSION 


From the testimony of the hearings conducted by your committee 
there emerged a clear-cut, specifically stated bill of particulars drawn 
up by small truckers and shippers against the Interstate Commerce 
Commission. The charges may be stated as follows: 

By abusing its authority to issue licensing certificates, the ICC 
has frozen the pattern of trucking operations so that entry into the 
trucking field by qualified smali companies has become a virtual 
impossibility. 

2. Smaller companies with bona fide grandfather rights have been 
forced to yield some of these rights to their own economic detriment 
and to the calculated aggrandizement of larger competing trucking 
firms. 

3. Qualified smaller companies with operating certificates have 
been arbitrarily denied both new ‘guthrie and economically logical 
extensions of their present route and commodity authority. 

The ICC has discriminated against smaller truckers by denying 
them approval to travel alternate routes which are more economical 
from an operating point of view. 

The ICC’s policies and practices of forcing many truckers to 
return from their outbound point of delivery without a back haul 
payload places a discriminatory and uneconomic burden on small 
truckers who cannot afford empty back hauls. 

The ICC’s progressively restrictive interpretations of “agricul- 
tural exemptions” have worked a great hardship on companies which 
Lic haul farm produce. 

Unduly restrictive regulations covering trip leasing for single 
iod or back hauls have actively militated against the proíitable 
operations of small trucking concerns. 

8. The recent growth of Commission-sanctioned mergers in the 
trucking field has placed smaller trucking concerns at an increasing 
disadvantage. 

The Commission has been no more solicitous of the problems 
of small truckers than of the needs of small shippers, especially w hen 
the needs of either conflict with the apparent interests of large truckers 
or the railroads. 

10. Doing business with the ICC involves so much redtape, time, 
and expenditure of money that smaller truckers are often crushed by 
the sheer we ight of the Commission's bureauc ratic mechanisms. 


“Id, p. 224- 225, 
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11. From 1935, the date of the passage of the Motor Carrier Act, 
whether by happenstance or not, considerations of public convenience 
&nd necessity, the touchstone by which Commission decisions are 
made, almost invariably coincide with the interests of the larger 
truckers and the railroads. 


IV. RECOMMENDATIONS 


The burden of the testimony received by your committee leads 
unerringly to the conclusion that there is a great need for more 
economic freedom and greater competition in the motor carrier in- 
dustry. Your committee, therefore, makes the following recom- 
mendations: 

1. The Interstate Commerce Commission should take immediate 
steps to remove the shackles it has tightened around a large segment 
of the trucking industry and thus usher in a new era of wholesome 
competition to the benefit of all qualified trucking concerns. 

2. Increased competition can E achieved, at least in part, by a 
substantial relaxation of route, commodity, back haul, and numerous 
other restrictions which have been imposed on this industry by the 
Commission and the disadvantages of which bear most heavily on 
smaller trucking companies. 

3. Amendment of section 207, pertaining to common carriers, of 
the Interstate Commerce Act (49 USC 307) which directs the Com- 
mission to issue & certificate of public convenience and necessity— 
if it is found that the applicant is fit, willing, and able properly to perform the 
service proposed * * * and that the proposed service * * * is or will be re- 
quired by the present or future public convenience and necessity * * * 

As suggested by many witnesses (including Secretarv of Commerce 
Weeks), this provision should be amended to direct the Commission 
to issue a certificate— 

if it is found that the applicant is fit, willing, and able properly to perform the 
service proposed * * * and unless there is clear and convincing evidence that 
the proposed service * * * is not or will not be required by the present or future 
public convenience and necessity. * * * 

A similar change should be made with respect to the permit require- 
ments governing contract carriers. 

4. With respect to the agricultural exemption contained in section 
203 (b)(6) of the act, your committee recommends that, in the interest 
of avoiding confusion, delay, and needless litigation: (1) the Secretary 
of Agriculture be invested with statutory responsibility for determining 
what constitutes an agricultural commodity within the meaning of 
the act, and (2) the Congress promptly enact legislation on trip 
leasing to overrule the Commission's pending order seriously restricting 
such operations. 

5. Although your committee was primarily studying the role of the 
ICC in motor trucking, several witnesses testified and submitted 
statements alleging that the International Brotherhood of Teamsters 
was playing a trade-restraining role in the industry. It is recom- 
mended that the Committee on Labor and Public Welfare and the 
Committee on Interstate and Foreign Commerce review those com- 
plaints to determine if more extensive inquiries should be conducted. 

6. It is recommended that the Commission comply with the spirit 
as well as the letter of the Administrative Procedures Act in order 
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to expedite proceedings, cut redtape, and avoid the costly delays 
which have proved so burdensome to small truckers and shippers. 

7. Above all, the Commission must place more sympathetic reliance 
on the forces of free enterprise as a natural regulator of competition. 
Business opportunity and freedom of consumer choice are, after all, 
the essence of America’s enterprise system. Regulation for regula- 
tion’s sake is not. 

Therefore, your committee most earnestly recommends that the 
Commissioners, and the staff members upon whom they so heavily 
rely, examine at frequent intervals their administrative consciences 
so that the decisions they are called upon to make conduce to a more 
wholesome degree of competitive rivalry in the industry entrusted 
to their care. 











V. MINORITY VIEWS OF SENATOR ANDREW F. 
SCHOEPPEL 


I find myself in disagreement with the report submitted to me. In 
order that my views be fully set forth, I request that they be filed as 
& minority view. 

The report of the committee recommends a revolutionary change 
in the concept of motor carrier regulation as established by the Con- 
gress, and is critical of decisions of the Interstate Commerce Commis- 
sion which implement the directives contained in the Interstate 
Commerce Act. 

Basically, the report of the committee disagrees with the present 
policy of Congress which requires proof of public convenience and 
necessity before a certificate can be granted by the Commission to 
a common carrier by motor vehicle. The committee recommends a 
change in this policy so that there may be free entry into motor trans- 
portation unless the Commission finds that such entry is not in the 
public interest. 

These recommendations are made despite the fact that the com- 
mittee in its report states that it did not attempt to investigate the 
proper place of trucking, railroads, water carriers, and other media 
in the complex scheme of national transportation policy 

The committee report relies on the statements of ve ry few motor 
carriers and. two shippers, out of the hundreds of thousands in this 
country, who are dissatisfied with the decisions of the Commission 
as to the need for some particular service. There is no evidence 
that abundant service by common carrier is not available to these 
shippers. 

The Commission received 82,000 applications from carriers claiming 
to have grandfather rights and has decided over 51,000 applications 
for new or additional rights based on public convenience and necessity, 
since the act was passed. 

Obviously, a number of these applicants did not receive all of the 
authority for which they applied, but there was no presentation by 
any substantial segment of the motor carrier industry objecting to 
either the requirements of the statute or the Commission's imple- 
mentation of it. 

The majority report claims that small carriers are discriminated 
against. Yet the great majority of carriers are small and the larger 
carriers started as small carriers and have been able to grow in accord- 
ance with their ability and efficiency. This is supported by the fact, 
that of more than 18,000 motor carriers of property holding operating 
authority from the Commission, only 2,600 of them have an average 
gross annual revenue in excess of $200,000. It is amply evident that 
the small motor carriers are preponderant. In the face of these 
figures, it is extremely far fetched to say that the Commission dis- 
regards the problems of small truckers. 
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There is no factual basis in the record for the implications which 
are made by the majority in their report that the mergers approved 
by the Commission place smaller trucking concerns at an increasing 
disadvantage. The Commission provides expeditious procedures for 
transfers or unifications between small carriers, that is, where the total 
number of vehicles does not exceed 20. "The majority report totally 
ignores the vast number of such transfers which have been approved, 
since the figures which were given apply only to the transfers involving 
large carriers, which require more elaborate proceeding. 

As a matter of fac t, no witness was questioned as to whether these 
transfers involved competing carriers. The statement given by the 
Commission was that the typical transaction involved the extension 
of operations through the acquisition of connecting lines rather than 
competing carriers. If anything, this would increase rather than 
reduce competition. 

The committee claims that the Interstate Commerce Commission 
has placed shackles on motor carriers so that many of them are unable 
to transport an unlimited number of commodities, or to transport 
commodities in both directions, or to permit transportation over the 
shortest possible route. This implies that the Commission has 
positive policy in this respect which is not borne out by the record. 
The extent of the authority granted depends on the proof of public 
convenience and necessity made. Many small carriers do not want 
multiple commodity authority but prefer to limit themselves to a 
limited number of commodities. The purpose of the statute is to 
provide shippers with adequate motor carrier transportation. The 
entire pattern of service available to shippers is the test and not the 
isolated instance of the effect on a single carrier. The Commission 

cannot be criticized for administering the law in accordance with the 
basic purpose of the Act which is to prevent ruinous and cutthroat 
competition, detrimental to the development of sound transportation. 

There has been a substantial growth in the industrial life of our 
country since regulation of motor transportation began and there has 
been available to every locality sufficient transportation to meet the 
needs of commerce. As additional needs for transportation arise, 
procedure has been established for the authorization of transportation 
to meet such needs. ‘The Commission handles approximately 2,500 
such applications each year in addition to a nearly equally large 
number of applications for temporary authority to furnish service 
required before the time when regular applications can be decided. 

There has been some delay in the handling of some proceedings by 
the Commission. Yet the record shows that a great number of appli- 
cations are granted on the basis of a rec ommended order of an examiner 
or a joint board. These are usually the proceedings involving the 
small trucker. It is the larger operator whose application is vigor- 
ously contested and such a proceeding takes time. 

The committee ignores the fact that the Commission calls the at- 
tention of the appropriation committees to such delay and requests 
additional funds to employ a sufficient staff to handle its work more 
rapidly. The Congress has not yet provided for a staff for the Com- 
— sufficient to permit it to handle all its applications on a current 
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Even with sufficient funds, there must necessarily be some delay 
between the time an application is filed and the time authority is 
granted if due process is to be observed. The statute provides for a 
hearing in most cases, for adequate advance notice of the hearing, for 
exceptions to be filed to an examiner’s recommendation, for a delay 
after decision to permit the filing of petitions by those dissatisfied, 
and to permit an opportunity for court review of claimed errors by 
the Commission. Although the Commission should minimize these 
delays to the greatest possible extent by procedural practices, both 
the applicants and carriers who have invested their money in service 
to the public are entitled to adequate opportunity to present their 
views to the examiners, the Commission, and the courts. 

The total revenue of carriers subject to the jurisdiction of the 
Interstate Commerce Commission was about $17 billion last year. 
This vital industry is affected with a public interest. Shippers, and 
particularly small shippers, require dependable service. We must 
place proper emphasis on the needs of small shippers as well as carriers, 
and these small shippers need well organized and strong carriers to 
serve them. ‘To ignore the relationships between the various means 
of transportation as the committee has done, and to recommend a 
revolutionary change in the operations of one branch of transportation 
without consulting the committee of the Senate which is charged with 
the duty of making recommendations after studying the entire trans- 
portation picture, seems to me to go beyond the proper function of this 
committee. This is especially true when the recommendation is 
based upon complaints received from a negligible number of persons 
in that particular branch of the industry, and with no information 
concerning the views of the great number of carriers affected by the 
present regulatory system or the great number of shippers who are 
constantly in need of transportation. The national interest requires 
regulated competition in such a basic and vital service as transporta- 
tion, 

Senator ANpREW F. ScHOEPPEL. 
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AUTHORIZING COMMON CARRIERS TO CARRY A DIS- 
ABLED PERSON REQUIRING AN ATTENDANT AND 
SUCH ATTENDANT FOR ONE FARE 
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Mr. Smatuers, from the Committee on Interstate and Foreign 
Commerce, submitted the following 


REPORT 


[To accompany S. 1777] 


The Committee on Interstate and Foreign Commerce, to whom 
was referred the bill (S. 1777) to amend section 22 of the Interstate 
Commerce Act, to authorize common carriers to carry a disabled 
person requiring an attendant and such attendant for one fare, hav- 
ing considered the same, report favorably thereon, with amendments, 
and recommend that the bill, as amended, do pass. 

Section 22 of the Interstate Commerce Act (49 U. S. C. 22) permits 

the carriage, storage, or handling of property free or at reduced rates 
for the United States, State, or municipal governments, or for certain 
charitable purposes, and the transportation of persons for the United 
States Government free or at reduced rates. It also permits the issu- 
ance of mileage, excursion, or commutation tickets, and authorizes the 
giving of reduced rates to specified persons connected with religious, 
charitable, or governmental organizations, as well as armed services 
personnel, and free transportation by the railroads to their employees. 
In addition, section 22, permits any common carrier to transport— 
* * * any totally blind person accompanied by a guide or seeing-eve dog or other 
guide dog specially trained and educated for that purpose. at the usual and ordi- 
nary fare charged to one person, under such reasonable regulations as may have 
been established by the carrier. 

One of the principal proponents of this legislation is the American 
Federation of the Physically Handicapped, Inc. 

In a letter to the author of the bill, the federation points out that— 

This simply gives long-deferred justice to & group who are discriminated 
against under present law. Why should the blind, alone, of all handicapped, be 
given this privilege? Are not those who are victims of amputations, muscular 
dystrophy, multiple sclerosis, arthritis, polio, and the many other crippling diseases, 
results of injuries and defects, entitled to the same privileges? 
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2 AUTHORIZE ONE FARE FOR A DISABLED PERSON AND ATTENDANT 


Section 22 of the Interstate Commerce Act, which this legislation 
would amend, is permissive and accordingly the bill would not require 
a carrier to transport a disabled person requiring an attendant and 
such attendant for one fare. The proposed amendment would merely 
authorize the carrier to do this, just as the existing law authorizes 
carriers to transport various classes of persons and property free, or 
at reduced rates. 

The Interstate Commerce Commission has informed your commit- 
tee that it has no objection to this legislation but it has suggested that 
the words “by railroad” in the title be dropped as the legislation 
applies to all carriers, and suggested the bill be amended to change 
*individual" to “person” to conform the bill to the section of the act 


that it amends. 
Consequently, you committee adopted these minor amendments. 


CHANGES IN THE EXISTING LAW 


In compliance with subsection (4) of rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill, as 
reported, are shown as follows (new matter is printed in italics, existing 
law in which no change is proposed is shown in roman): 


TitLe 49— TRANSPORTATION 
SECTION II—RESTRICTIONS 


* * * nothing in this chapter shall be construed to prohibit any common 
carrier from carrying any totally blind person accompanied by a guide or seeing- 
eye dog or other guide dog specially trained and educated for that purpose, or 


from carrying a disabled person accompanied Ьу ап attendant if such person is 


disabled to the extent of requiring such attendant, at the usual and ordinary fare 
charged to one person, under such reasonable regulations as may have been 
established by the carrier. * * * 
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